6 November 2017
Treasury Laws Amendment (Whistleblowing) Bill 2017 – Exposure Draft
TI Australia values the opportunity to comment on the exposure draft legislation released
on 23 October 2017.
Transparency International Australia (TIA) welcomes the Government’s commitments to
address these issues. However, we note that while many of the amendments represent
positive steps towards implementation of TI Australia’s previous submissions as well as the
recommendations of the Parliamentary Joint Committee on Corporations and Financial
Services (which we broadly support), many amendments are inconsistent with those
recommendations. Moreover, there are vital issues contained in the Parliamentary Joint
Committee’s report which are not addressed without which, evidence suggests, any scheme
is unlikely to be effective.
Domestic and international experience shows that whistleblower protections can be
strong ‘on paper’ but meaningless in practice, unless the right support is provided to
enable whistleblowers to activate their rights. It is also imperative that the scheme is
sufficiently comprehensive, with appropriate support of administering agencies and
regulated entities, including an agency with the power and resources to properly refer
and coordinate the responses to disclosures where multiple agencies may become
involved. Both these elements are entirely missing from the Government’s proposed
amendments in the Draft. These facts reinforce our view that the Government should
respond with a more comprehensive package before introducing any specific
amendments to Parliament based on this draft Bill.
As a result, TI Australia would rather see the Government place priority on
implementation of a comprehensive reform package as outlined by the Parliamentary
Joint Committee, including by making use of the work that has been done to develop
these amendments but not limited to them. We believe it may be a wasted step for the
Government to proceed with piecemeal legislative improvements at this time. Given
the extent of inconsistencies between the draft Bill and the Parliamentary Committee
report and international best practice, and the very short timeframe proposed for
introduction of the Bill, we believe that any bill based on this, even with improvements,
will indeed represent a piecemeal response which would need to be revisited in the
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very near future to be effective. TI Australia does not believe this is the correct
approach, and that it would be better to take a little more time, now, to get this right.
1. TI Australia also supports the Parliamentary Committee recommendation that all
private sector whistleblower protections should be placed in one set of rules (including
those relating to tax, even if the identity of a tax entity for the rules is slightly broader
than just corporate entities). Anything less risks the proliferation of multiple rules
which will only complicate matters both for whistleblowers, and for companies; and
impede the practical effectiveness of protections. Even if the Government decides to
continue to proceed with amendments to the Corporations Act as an interim measure
before proceeding to a fully comprehensive approach, the tax whistleblowing
provisions should be incorporated into that Act (including protections for financial
services, credit, insurance, superannuation of whistleblowers) rather than left sitting in
parallel. In the absence of compelling reasons, we consider that having parallel
schemes is both unnecessary and unwise. We believe the Government should heed the
Parliamentary Committee report on this as well as other matters, before proceeding
with any legislation.
2. The absence of any significant new implementation roles and responsibilities being
given to any agency (e.g. a whistleblowing agency, whether stand‐alone or part of
another agency) is, in TI Australia’s view, also a likely fatal gap in the proposed
arrangements. As TI Australia submitted previously, ‘independent advice, support and
legal services should be expanded as part of improved oversight and compliance under
new laws, to assist organisations and employees in detecting and dealing with
wrongdoing, help organisations with best practice whistleblowing procedures, and
ensure access to remedies and justice for public interest whistleblowers’. Recently a US
guidance on the need to assist potential whistleblowers has been published which
bears out graphically part of this point. See:
http://www.fcpablog.com/blog/2017/10/27/dangerous‐times‐advising‐whistleblowers‐
before‐they‐act.html. Unless or until attention is given to our position on this aspect we
see limited utility in the amendments. For example a “one‐stop shop Whistleblower
Protection Authority” to cover both public and private sectors, as recommended, could
deal with these important issues.
3. On many specific areas where the amendments are not – but could well be – consistent
with known or prospective best practice in this area, we are pleased that our board
member, Professor A J Brown, is a member of the expert panel advising on these
reforms. We rely on him to provide you with specific guidance on these issues and very
much hope that the Government will heed his advice on specific issues. However, even
if there is time to correct specific defects in the Bill in the near future as a step towards
quality legislation, in TI Australia’s view the above major gaps remain. Such gaps still
mitigate in favour of a fully developed response to the Parliamentary Committee report
as the necessary first step in developing the most effective and appropriate legislation.
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4. TI Australia urges that particular attention should be given to one proposed provision
which at present falls very far short of international best practice. This is proposed
section 1317AAC dealing with ‘Whistleblower third party disclosees’ and the principles
for when a corporate whistleblower retains protections, if they need to take a
disclosure to the media or other ‘third parties’ (e.g. civil society organisations). The
draft bill proposes that this be:
(1) … if:
(a) a person (the discloser) has previously disclosed information to a
whistleblower disclosee referred to in subsection 1317AAB(1) [i.e. ASIC, APRA,
AFP or another prescribed body]; and
(b) a reasonable period has passed since that disclosure was made; and
(c) the discloser has reasonable grounds to believe that there is an imminent risk
of serious harm or danger to public health or safety, or to the financial system, if
the information is not acted on immediately.
The draft Bill then proposes that a further disclosure may be made to a member of the
Parliament of the Commonwealth, a State or a Territory; or a journalist (‘a person who
is working in a professional capacity as a journalist’).
TI Australia has a particular interest in this issue, as a vital element of transparency
which will make any such regime effective.
While we support an approach where public disclosures should generally only attract
the protections if an effort has first been made to bring it to the attention of a relevant
regulatory or law enforcement agency, the provision as currently drafted does not
adequately cover circumstances where these protections can and will sometimes be
needed.
TI Australia’s position remains, as previously submitted, that:
All Australian whistleblower protection laws should extend to whistleblowers who
reasonably make their concerns public ‐‐ for example because there is no safe
mechanism for internal or regulatory reporting, their employer fails to respond
reasonably to their disclosure, or other reasonable circumstances ‐‐ including
availability of a statutory public interest defence to civil or criminal proceedings in
those situations.
We also note that the Parliamentary Committee recommended a test based on a
simplified or more ‘objective’ version of the federal Public Interest Disclosure Act tests –
which include:



provision for emergency disclosures without first going to a regulatory agency,
in dire circumstances such as described in s.1317AAC(1)(c),
provision for further public disclosure where any public interest disclosure has
not been responded to within a reasonable time (not just ‘emergency’ ones)
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provision for further public disclosure where a public interest disclosure has
been responded to, but the response is ‘inadequate’.

TI Australia agrees with the Parliamentary Committee that these types of circumstances
should be included in what is “reasonable”, and notes that the amendments are
currently a long way from that standard.
For example, the amendments as currently proposed would not cover some of the
major whistleblowing incidents in recent Australian history, where it is widely agreed
and indeed applauded that whistleblowers did go public, after inadequate action by
regulators. This includes the Securency / Note Printing Australia foreign bribery
matters, and the related to Commonwealth Bank Financial Planning services and similar
matters. These are exactly the types of situations which must be covered by these
rules, if we genuinely wish that both companies and regulators improve their practices
to ensure that such public disclosure is not required.
There are existing precedents for more effective tests not only in the federal Public
Interest Disclosure Act, but in the Public Interest Disclosure (Whistleblower Protection)
Bill 2012 (the ‘Wilkie’ Bill), and in ACT, Queensland and WA legislation. We are not
aware of specific problems having arisen in relation to these better tests.
Finally, we note that the better legislation to date on this issue – such as the Public
Interest Disclosure Act or the UK PID Act 1998 – does not seek to artificially restrict the
categories of persons to whom such a further disclosure can be made, to such narrow
definitions of ‘journalist’ or even ‘media’. Disclosure might also be validly or better
made to civil society organisations (including ourselves) so that we may help advise
whistleblowers on a responsible and effective path. A more open category of ‘further’
disclosure would be easier to administer, less prone to litigation over technical issues
regarding the status of the recipient, and better aligned with principles of free speech
and of a ‘public interest’ defence to breaches of employer confidentiality and similar
threats.
We would be happy to comment further on a redrafted provision which meets these
reasonable tests, or to make more specific suggestions.
Yours faithfully

The Hon. Anthony Whealy QC
Chairman, TI Australia
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