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This submission from Transparency International Australia (TIA) can be read in 

conjunction with the previous TIA submission to the Attorney-General’s Department in 

2016, and the supporting letter to the OECD Secretary General, Angel Gurria of 11 

March 2016 – ‘Global Standards for Corporate Settlement in Foreign Bribery Cases’. 

 

The TIA position is that the establishment of a Deferred Prosecution Agreement (DPA) 

scheme in Australia, will only be an effective tool in combating bribery and corruption if it 

is part of a package of reform measures, and not viewed as a ’get- out-of-jail free’ card 

by offending corporates. 

http://www.transparency.org.au/
mailto:Criminal.law@ag.gov.au
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“Unless the use of settlements for foreign bribery can be seen to be delivering real 

deterrence and effective sanctions, public confidence across the world in the fight 

against corruption will be undermined.”1 

 

INTRODUCTION 

TIA is pleased to provide a brief response to the March 2017 Consultation Paper.  

Our general position is that the DPA scheme must be part of a package of reforms to: 

1. Strengthen the present enforcement framework for the offence of bribery of 

foreign officials 

2. Ensure full implementation of the commitments under the OECD Convention, 

including full implementation of all OECD Working Group recommendations 

3. Ensure that where there is proof of bribery of a foreign official by an agent, 

employee or associate, the organisation itself will also be guilty of an offence 

unless it can be shown it has an adequate ‘culture of compliance’ and has not 

condoned such bribes, even implicitly.  

4. Establish clear liability – in other words to provide that when an organisation is 

guilty of a bribery offence, its complicit directors will be liable where they 

approved what was happening or cannot show the organisation had an adequate 

culture of compliance.  

 

5. Removal of facilitation payment defence – This defence to prosecution should be 

removed, and guidance given to companies to help them avoid making such 

payments.  

 

6. Ensure that sufficient resources continue to be provided to enable the AFP to 

enforce the laws on bribery of foreign officials, noting the recent increase of 

funding to the AFP.  

 

 

 

 

PROPOSED MODEL FOR AN AUSTRALIAN DPA SCHEME  

                                              
1 Letter to OECD Secretary General Angel Gurria, 11 March 2016, from Transparency 
International, Global Witness, Corruption Watch UK and UNCAC Coalition. Submitted to 
Attorney-General’s Department, March 2016 
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The following comments relate to specific sections of the Public Consultation Paper, 

March 2017. 

 

2.1 Preliminary 

We agree with the broad range of offences outlined in the Consultation Paper. An 

Australian DPA Scheme should apply to a similar set of offences as those covered by 

the United Kingdom Act.  In due course, other types of crime (tax offences, 

environmental crimes, cartel offences and human rights crimes) may be considered for 

inclusion. TIA supports the review of any introduced DPA scheme after two years. 

 

2.2 Negotiation 

The ultimate decision as to the terms of a DPA must primarily rest with the CDPP. The 

concept of an agreement entitles the company to make suggestions as to content but 

the ultimate decision in this regard must rest with the prosecutor.   In other respects, TIA 

accepts the Consultation Paper’s suggestions as to mutual confidentiality and 

cooperation during negotiations.  At the end of negotiations, the CDPP must make a 

decision whether to prosecute, enter into a DPA or decline to do either. This decision, 

whatever it be, will be based on the public interest. It will reflect those matters outlined in 

the Consultation Paper. 
 

TIA agrees with the suggested minimum requirements as to the contents of a DPA but 

emphatically suggests that the company’s formal admission of criminal liability is 

absolutely essential to the success of the scheme. The omission of this mandatory 

requirement would undermine the concept of the DPA as an effective alternative to 

prosecution. TIA respectfully disagrees with the Law Council of Australia’s views in this 

regard. 

 

2.3 Approval 

TIA accepts that, based on constitutional considerations, approval should be by a 

retired judge. He or she should be a former judge of the Superior Courts and should be 

experienced in corporate law and/or white collar crime law. To obtain approval the terms 

of the DPA must be fair, reasonable and proportionate. Approval of the DPA must be 

withheld unless approval is plainly in the overall interest of justice. Reasons should be 

provided. 

TIA also supports the concept that the DPA, if approved, should be made publically 

available on the CDPP’s website. Query whether in the interests of transparency, 
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publication should be more widely made e.g. on the company website and at the next 

AGM. 

 

2.4 Oversight and response to DPA breaches 

TIA agrees that at this time oversight, where required, should be in the hands of suitably 

qualified independent monitors. Their expenses would be met by the company but their 

duties and responsibilities must patently be to the CDPP. 

 

TIA submits, in line with the Law Council’s submission that the issue of a material 

breach should be determined by a Superior Court of record. Perhaps in time, should the 

DPA Scheme prove successful, consideration could be given to supervision (not the 

determination of breach) being given to a qualified independent panel supported by the 

government. This panel could report to the CDPP as to the outcome of its supervision. It 

could also express views as to whether a material breach has occurred. 

 

2.5 Conclusion of DPA  

TIA makes the following comment: 

• TIA supports adopting the UK model, in which a charge is lodged with a court 

after a DPA is approved, and is finalised through a notice of discontinuance if the 

terms of the DPA are fulfilled. This will strengthen the integrity of the DPA system, 

will have a deterrent effect, and can assist prosecutors to commence prosecution 

more swiftly and efficiently if a material breach occurs. 

 

General Conclusion 

TIA is willing to elaborate on any of these matters and to provide commentary on other 

matters within the Consultation Paper if that is of benefit to the discussion. We thank the 

Attorney-General’s Department for the opportunity to participate in this important topic. 

 

The Hon. Anthony Whealy QC 
Chair, TI Australia 
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