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TI AUSTRALIA SUBMISSION TO ENVIRONMENTS AND COMMUNICATIONS COMMITTEES 
INQUIRY INTO PRESS FREEDOM 

Dear Secretary, 

Transparency International Australia is pleased to submit some brief comments to the Committee’s Inquiry into Press 

Freedom referred on the 23 July 2019.  

This submission relates to two of the Terms of Reference: 

a) Disclosure and public reporting of sensitive and classified information, including appropriate regime for 
warrants regarding journalists and media organisations and adequacy of existing legislation; and 
 

b) The whistleblower protection regime and protections for public sector employees. 

SUMMARY 

In Australia we are living in an ever-increasing state of secrecy, supported by an increasing number of national security 

laws, and are at risk of losing our democratic freedoms. 

The key role played by whistleblowers and investigative journalists in exposing corruption and wrongdoing, is under 

attack, and all in the guise of national security. The national security legislative framework has the potential to 

encroach on journalists’ freedoms. 

Recent raids on the homes and offices of media organisations, and charges laid against public sector whistleblowers, 

are a stark reminder that the public’s right to know is being compromised.  The ‘chilling effect’ on all reporting of 

wrongdoing, on which public integrity depends, is disturbing. 

Instead of celebrating whistleblowers and investigative journalists who expose dirty political secrets and wrongdoing, 

they are treated as criminals, charged, and can face lengthy jail terms. The criminalisation of journalism is a worrying 

trend in Australia. 

Urgent legislative reform is needed to support journalists and the level of press freedom a modern representative 

democracy like Australia should have. 

Australia needs a public sector whistlblower regime that encourages reporting and provides meaningful protection 
and remedy. Without these protections Australia’s integrity system, particularly at a commonwealth level, will remain 

flawed. 

http://www.transparency.org.au/
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RECOMMENDATIONS 

1. Introduce a Media Freedom Act that positively enshrines the principle of freedom of the press; 

2. Narrow the scope of national security laws so sanctions against journalists apply only when a serious issue 
of national security is at stake; 

3. Make warrants for journalists and media organisations contestable in the courts and subject to proper 
judicial review; 

4. Introduce a succinct and clearly set-out public interest defence to criminal or civil action for any 
unauthorised disclosures of official information; 

5. Take action to counter the culture of secrecy, including limitations on which documents can be stamped as 
secret;  

6. Fix the whistleblower laws to more simply and realistically protect public-interest disclosures, and all 
disclosures made in the public interest by whistleblowers to journalists; 

7. Revise definitions of ‘disclosable conduct’ as a requirement for public sector disclosures so they cease to be 
undermined by excessively wide carve-outs for 'intelligence' information; 

8. Comprehensively review of the Public Interest Disclosure Act 2013; 

9. Establish legal protections and access to compensation where agencies (public and private) fail to support 
and protect public interest whistleblowers; and  

10. Establish a properly functioning freedom of information regime. 

TRANSPARENCY INTERNATIONAL AUSTRALIA 

TI Australia (TIA) is part of a global coalition to fight corruption and promote transparency, integrity and accountability 

at all levels and across all sectors of society, including in government. TIA was launched in March 1995 to raise 

awareness of corruption in Australia and to initiate moves to combat it. TIA believes that corruption is one of the 

greatest challenges of the contemporary world. Corruption undermines good government, distorts public policy, leads 

to the misallocation of resources, harms private and public sector development and particularly hurts the poor. It 

drives economic inequality and is a major barrier in poverty eradication. Tackling corruption is only possible with the 

cooperation of a wide range of stakeholders. We engage with the private sector, government and civil society to 

build coalitions against corruption. Coalitions against corruption will help shape a world in which government, politics, 

business, civil society and the daily lives of people are free of corruption. 

TI Australia is the national chapter of Transparency International (TI), the global coalition against corruption, with a 

presence in over 100 countries.  

TI Australia is registered with the Australian Charities and Not‐for‐Profits Commission (ACNC). 

http://www.transparency.org/
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TI AUSTRALIA POSITION 

Disclosure and public reporting of sensitive and classified information, including appropriate 
regime for warrants regarding journalists and media organisations and adequacy of existing 
legislation 

Transparency International’s Corruption Perception Index 2018 reveals that the continued failure of most countries to 

significantly control corruption is contributing to a crisis in democracy around the world1.  

There is a disturbing link between corruption and the health of democracies, where countries with higher rates of 

corruption also have weaker democratic institutions and political rights. 

To help stop corruption and strengthen democracy around the world, Transparency International calls on all 

governments to: 

• Strengthen institutions and preserve checks and balances; 

• Close the implementation gap between anti-corruption legislation, practice and enforcement; 

• Empower citizens to speak out and hold governments accountable; and 

• Protect press freedoms so no journalist has to fear for their lives when reporting on corruption. 

In Australia, while we are not living in a police state, and journalists’ lives are not at risk, we are living in an ever-

increasing state of secrecy, and Australians are at risk of losing their democratic freedoms. 

The importance of a robust and free media is a fundamental pillar of democracy and helps in keeping the public 

informed. 

According to the Alliance for Journalists Freedom, 90% of Australians and 85% of Australian journalists think the state 

of press freedom in Australia has deteriorated in the last decade.2 

The ever-expanding number of Australian national security laws, in particular, enhanced data surveillance powers, 
among others, has sparked widespread concern over the future of public interest journalism in Australia.  
 
Recent high-profile raids on media organisations, including the national broadcaster, the ABC3 represents a clear 
threat to democracy in Australia, with a disturbing and chilling effect on public interest journalism.  

Sources are less likely to come forward, facing risk to themselves and a high likelihood of identification by 
government agencies. Further, journalists are less likely to run stories, knowing the risks posed to their sources and 
perhaps even to themselves. 

The very public nature of the raids appears intimidatory. A signal has been sent: there will be harsh consequences 
for news organisations who make life uncomfortable for policy makers and regulators, by holding them to account 
and exposing matters that are in the public interest. 
 
Australia has more national security laws than any other nation. It is also the only liberal democracy lacking a 
Charter of Human Rights that would protect media freedom through, for example, rights to free speech and privacy. 
Among the “Five Eyes” intelligence-sharing countries – the US, UK, Canada, Australia and New Zealand – Australia 

alone has no constitutional or equivalent protection for the freedom of the press. 

                                                        
1 https://www.transparency.org/news/feature/cpi_2018_global_analysis 
2 https://www.journalistsfreedom.com/wp-content/uploads/2019/06/AJF-Press-Freedom-In-Australia-2019.pdf 
3 News Corp Journalist Annika Smethurst, 2GB radio presenter Ben Fordham, and the ABC Sydney 
headquarters. 

https://www.transparency.org/news/feature/cpi_2018_global_analysis
https://www.journalistsfreedom.com/wp-content/uploads/2019/06/AJF-Press-Freedom-In-Australia-2019.pdf
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The Australian regulatory framework puts Australian journalists engaged in public interest journalism in a precarious 
position. This form of journalism is vital to government accountability, to a vibrant democracy, and to expose 
corruption and misconduct. However, the recent media raids, and current prosecution of whistleblowers, including 
Tax Office whistleblower, Richard Boyle, and David McBride, a former Defence Department lawyer have highlighted 
tension between Australia’s national security interests, as conceived by government, and the public’s right to know. 

National security laws have compromised source confidentiality by increasing and easing data surveillance. Source 
confidentiality is one of journalists’ most central ethical principles. It is recognised by the United Nations4 and is vital 

to a functioning democracy and free, independent, robust and effective media. 

Legitimate journalistic endeavours that expose flawed decision-making or matters that policy makers and 
public servants would prefer were kept secret, should not automatically and conveniently be classed as issues of 
national security. Similarly, where a public-interest defence is available to journalists, the onus is on journalists to 
prove their defence rather than on the prosecution to prove guilt. This needs to be changed. 
 
Further, the general government secrecy laws contained in Part 5.6 of the Commonwealth Criminal Code5, are so 

broad they could cover disclosure of any government information at all, and provide for criminal sanctions against 
journalists, as well as whistleblowers. 

Similarly, The Public Interest Disclosure Act6, which is designed to provide whistleblower protection is 

inadequate, as evidenced in the prosecutions of Richard Boyle, and David McBride, for making disclosures that 

were clearly in the public interest. 

The controversial metadata laws, a subset of the national security laws and contained in the Telecommunications 

(Interception and Access) Amendment (Data Retention) Act7, requires internet service providers to retain metadata 

for two years, plus information about telecommunications accounts and services. The implications for journalists 

dealing with confidential sources are obvious. 

This has led to the introduction of the Journalist Information Warrant (JIW). This warrant is required if an agency 

wishes to access retained metadata for the direct purpose of identifying a professional journalist’s source. This permits 

access to a professional journalist’s metadata in order to identify a confidential source, provided the access has a 

particular criminal investigation or enforcement purpose and the agency can show it is in the public interest, and 

therefore obtain a JIW.  

JIWs, and the inclusion of a journalism defence to the secrecy offence, goes some way to recognise the importance 
of a free press, and protection of confidential sources. However, each of these protections relies on a public interest 
test. When government claims of national security and the integrity of classifications is weighed into this balance, it 
is difficult to see how other interests might provide an effective counterbalance. 

Further, the process for issuing a JIW is complex and ad-hoc. It is the opinion of Transparency International Australia, 

that the warrant system has to be placed in the hands of a superior court judge if it is to have any meaningful judicial 

supervision. For example, the warrant8 for the recent raid on the ABC, was issued by a local court registrar in 

Queanbeyan. 

Reforms to the National Security laws need to be comprehensively reviewed against a set of principles concerning 

freedom of the press. 

                                                        
4 https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf 
5 https://www.legislation.gov.au/Details/C2019C00043 
6 https://www.legislation.gov.au/Details/C2013A00133 
7 https://www.legislation.gov.au/Details/C2015A00039 
8 https://www.queanbeyanagechronicle.com.au/story/6243062/no-real-perimeter-on-abc-search-warrant/?cs=9397 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=2ahUKEwjh9a6pxNHiAhXQ8HMBHUVHBLQQFjAAegQIABAC&url=https%3A%2F%2Fwww2.ohchr.org%2Fenglish%2Fbodies%2Fhrc%2Fdocs%2Fgc34.pdf&usg=AOvVaw2y-lUBrktyXcHYTgIf7AX6
https://www.legislation.gov.au/Details/C2019C00043
https://www.legislation.gov.au/Details/C2013A00133
https://www.abc.net.au/news/2019-06-04/ato-whistleblower-richard-boyle-appears-in-adelaide-court/11177268
https://www.abc.net.au/news/2019-06-13/abc-raids-afghan-files-leak-accused-court-canberra/11206682
https://www.legislation.gov.au/Details/C2015A00039
https://www.legislation.gov.au/Details/C2015A00039
https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
https://www.legislation.gov.au/Details/C2019C00043
https://www.legislation.gov.au/Details/C2013A00133
https://www.legislation.gov.au/Details/C2015A00039
https://www.queanbeyanagechronicle.com.au/story/6243062/no-real-perimeter-on-abc-search-warrant/?cs=9397
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These principles should include: 

• that the press is entitled to a public-interest defence in every case and that the onus of proof rests with the 
prosecution. 

• that the laws should be enforceable only in cases of clear, present and serious danger to national security 

• that the term national security refers to the sovereignty and safety of the nation and – for the purposes of 
press freedom  

• that judicial supervision of any warrant system used for pursuing journalists or their sources should be in the 
hands of a judge of a superior court  

• that the performance of the security services should be just as much an object of public scrutiny as that of 
any other part of government. 

• that intention to harm national security should be the fault standard for any prosecution of the press, not mere 
accident or inadvertence 

The whistleblower protection regime and protections for public sector employees 

Never before has the case for law reform to properly protect public-interest whistleblowers been so obvious. 

Richard Boyle has been charged with 66 offences and a possible lengthy time in prison for disclosing concerns about 

oppressive debt collection by the Australian Taxation Office in Adelaide. David McBride, a former Defence Department 

lawyer, is being prosecuted for revealing that some Australian troops in Afghanistan were alleged to have committed 

a war crime,  Australian Secret Intelligence Service agent “Witness K”  is facing charges for exposing secrets that 

revealed Australia bugged Timor Leste government buildings during treaty negotiations in 2004. Witness K’s legal 

advisor, Bernard Collaery, is also charged. 

The Commonwealths Treasury Laws Amendment (Enhancing Whistleblower Protections) Act 2019, provide 
private-sector whistleblowers a range of new protections, including that they should remain protected if they need to 
go public, and, in certain prescribed circumstances, the prospect of being compensated if they experience adverse 
outcomes after taking their concerns to the media. 

For the first time, federal legislation now defines (for the private sector), in broad terms, the following: 

Who qualifies as a whistleblower:  
The list of those protected for making disclosures goes beyond company officers and employees. It includes 
suppliers, employees of suppliers, and relatives and dependants of officers, employees and suppliers. 
 
What is a disclosable matter:   
Whistleblower protection isn’t just for disclosing illegal conduct. It also covers “misconduct” or an “improper state of 

affairs”. 
 
Who to make a disclosure to:  
To qualify for protection, whistleblowers no longer need to raise their concern through a “formal” whistleblowing 

channel. They can go to any officer or senior manager in a company, or to an auditor, or to regulators. Disclosures 
to journalists and members of parliament also qualify for protection in certain prescribed circumstances. 
 
What constitutes detriment:  
Detrimental outcomes for whistleblowing are not constrained to dismissal or demotion. They include discrimination, 
harassment or intimidation, harm or injury (including psychological), and damage to property, financial position or 
reputation. 
 
This legislation empowers the courts to order payment of compensation to whistleblowers who experience 
detriment, and for companies to avoid any liability, they must demonstrate they have taken steps to protect and 
support whistleblowers. It is potentially a new era for private sector whistleblowers. It still remains to be tested and 
problem areas remain, such as a lack of protection for whistleblowers if the relevant organisation has taken steps to 

https://www.theguardian.com/australia-news/2019/mar/07/whistleblower-charged-with-exposing-alleged-military-misconduct-not-afraid-to-go-to-jail
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address misconduct, even if the steps taken are insincere or ineffective. This undermines public accountability of 
organisations. 

Public sector whistleblower protection needs to, at a minimum, keep pace with the private sector protection 
developments. Protection for public sector whistleblowers needs urgent reform, namely through the Public Interest 
Disclosure Act of 20139. 

The Public Interest Disclosure Act (PID) is meant to provide protection for Commonwealth public servants who 

disclose wrongdoing by government agencies. However, there is no specific provision in the present law to protect a 

whistleblower who goes to the media, even after they have tried and failed to get the wrongdoing fixed by reporting it 

internally. The law as it stands makes it inevitable for whistleblowers to be charged whenever national 

security might be involved – even when intended to protect public interest whistleblowing. 

The law needs to be amended to give explicit protection to whistleblowers who go to the media after having tried to 

have the wrongdoing fixed internally, as both Boyle and McBride attempted. 

The recently released Griffith University study, Clean as a Whistle10 reports on whistleblowing policies in 699 public 

and private sector organisations. The study confirms just how rare public whistleblowing is, even though 

whistleblowing within organisations is the lifeblood of integrity. In fact, whistleblowing is ranked as the single most 

important way wrongdoing is brought to light, leading to action or reform more than 60% of the time. 

The study found that 98% of whistleblowers raised their concerns internally and only 2% went outside their 

organisations in the first instance. Even when whistleblowers feel forced to go outside, it is rarely directly to the media. 

In fact, only 1% of whistleblowers ever went directly to a journalist, media organisation or public website. 

This data confirms there’s hardly a crisis of leaking and external disclosure of information in Australian institutions. It 

does highlight that Australia’s whistleblowing laws need many reforms to make protections real – including a 

properly resourced whistleblower protection authority. However, it is reform of public disclosure rules that is most 
critical. 

While some States, including NSW and WA, have an approach that protects internal, regulatory and public 
disclosures and determines when public whistleblowing should be protected, at a federal level whistleblower 
protection under the PID Act has been crippled by blanket prohibitions on certain types of information, especially 
anything connected with national security or ‘intelligence’, since inception in 2013. 

The ‘flaws in the law’ mean fraud, corruption, criminal behaviour and misconduct in any activity vaguely touched by 

intelligence agency functions cannot be revealed to the public, even when the same disclosure about any other 
agency would be protected. 

Transparency International Australia Board Director, Professor AJ Brown, a world expert on whistleblower 
protection, has identified section 41 of the Public Interest Disclosure Act 2013(PID Act) as a real problem. It says 

protection can never be given to someone who revealed “intelligence information” to the public. This is defined as 

anything which “has originated with, or has been received from, an intelligence agency”. 

As it stands, it doesn’t matter how grievous the wrongdoing was – or even that revealing it would not actually harm 

any security or intelligence interests, if it is connected in any way to the agency, the whistleblower will still be 
punished. 

Professor Brown has also highlighted the exclusion of “inherently harmful information” from disclosure under 

sections 121 and 122 of the Criminal Code, as a problem. The information excluded from whistleblower protection 

                                                        
9 https://www.legislation.gov.au/Details/C2013A00133 
10 http://www.whistlingwhiletheywork.edu.au/wp-content/uploads/2019/08/Clean-as-a-whistle_A-five-step-guide-to-

better-whistleblowing-policy_Key-findings-and-actions-WWTW2-August-2019.pdf 

https://www.legislation.gov.au/Details/C2019C00026
https://www.legislation.gov.au/Details/C2019C00043/Html/Volume_1
https://www.legislation.gov.au/Details/C2013A00133
http://www.whistlingwhiletheywork.edu.au/wp-content/uploads/2019/08/Clean-as-a-whistle_A-five-step-guide-to-better-whistleblowing-policy_Key-findings-and-actions-WWTW2-August-2019.pdf
http://www.whistlingwhiletheywork.edu.au/wp-content/uploads/2019/08/Clean-as-a-whistle_A-five-step-guide-to-better-whistleblowing-policy_Key-findings-and-actions-WWTW2-August-2019.pdf
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doesn’t necessarily need to be harmful as it refers to any information with security classification, or, like the PID act, 

any record “obtained by, or made by or on behalf of” an intelligence agency. 

The Transparency International Australia and Griffith University draft report Governing for Integrity: a blueprint 
for reform11, outlines key recommendations for whistleblower protection and support for investigative journalism. 

Australia needs a public sector whistlblower regime that encourages reporting and provides meaningful protection 
and remedy. 

CONCLUSION 

In summary, TIA strongly supports the need for legislative reform to ensure both press freedom and whistleblower 

protection. 

In addition to recommendations made in this submission, TIA supports the recommendations of the “Alliance for 

Journalists Freedom”, Press Freedom in Australia White Paper, May 201912 

We hope that this submission will prove to be of benefit to the important work of your committee. 

 

 

 

_________________________ 

 

Serena Lillywhite  

CEO, Transparency International Australia 

serenalillywhite@transparency.org.au  

0403 436 896 

                                                        
11https://www.griffith.edu.au/__data/assets/pdf_file/0028/726247/Governing-for-Integrity-Australia-2nd-NIS-
Assessment-DRAFT-REPORT-April2019.pdf 
12 https://www.journalistsfreedom.com/wp-content/uploads/2019/06/AJF-Press-Freedom-In-Australia-2019.pdf 

https://www.griffith.edu.au/__data/assets/pdf_file/0028/726247/Governing-for-Integrity-Australia-2nd-NIS-Assessment-DRAFT-REPORT-April2019.pdf
https://www.griffith.edu.au/__data/assets/pdf_file/0028/726247/Governing-for-Integrity-Australia-2nd-NIS-Assessment-DRAFT-REPORT-April2019.pdf
https://www.journalistsfreedom.com/wp-content/uploads/2019/06/AJF-Press-Freedom-In-Australia-2019.pdf

