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Overview

INTRODUCTION
–
After two decades of debate,
Australia is close to introducing a
new agency for combatting federal
government corruption – filling the
single biggest institutional gap in the
nation’s integrity system.
However, there is intense debate over
whether the new commission will deliver
the system that the community needs
and expects.
These questions reinforce Australia’s
opportunity to ensure the new agency
makes a substantial and positive impact,
nationally and globally. They also show that
design of the federal integrity commission
is striving to overcome difficulties in
anti-corruption enforcement which have
become very clear, not only locally but
internationally. This includes the need for:
• Scope to adapt to address changing
forms of corruption, integrity risk
and public concern about abuse of
entrusted power
• Strong, systematic and enforced
prevention measures for promoting
integrity; and
• Best practice investigation and
enforcement powers, aimed at
securing remedies
The way these issues are addressed will
impact the effectiveness and credibility of
the national integrity commission with the
wider public.
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beyond simply copying state anti-corruption
bodies or existing law enforcement
agencies, and instead establish a bestpractice model for all jurisdictions.
With the right actions, this approach can
help end controversy and confusion over
how corruption is best stamped out and
prevented across all levels of government.

WHAT SHOULD
BE DONE
–
The political consensus behind a
new national anti-corruption agency
provides the perfect opportunity for
better coordination to strengthen
the work of integrity agencies across
Australia’s entire federal system.
It can also mean strong new benchmarks
for how all Australian jurisdictions, and
other countries, address the challenges of
fully exposing, preventing and remedying
serious threats to public integrity.
The answers lie in an agency
supported by:
• wide scope and jurisdiction, including
coverage of non-criminal and “grey
area” corruption;
• a strong legislative framework and
mandate for preventing corruption than
has ever been seen before; and
• best practice investigative powers
which resolve current disputes,
threatening to limit the effectiveness of
the commission, by providing clearer,
more consistent safeguards.

As Commonwealth parliament prepares
to legislate, there is opportunity to move
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ACTIONS NEEDED
–

Legislated requirements for all public and
contracted entities to implement prevention
frameworks, with active central monitoring
and compliance

ACTION 3
ENSURE SCOPE TO
REVIEW ANY CONDUCT
UNDERMINING PUBLIC
TRUST
Comprehensive scope for the
Commission to investigate any conduct
– criminal or non-criminal – which
undermines confidence in the integrity of
public decision-making
Priority on serious or systemic matters
but extending to any misconduct involving
real or perceived conflicts of interest or
undue influence
Common minimum standards for all
federal public officials irrespective of status
or role, and private individuals and entities
involved in federally funded services
and projects
Full capacity to receive and act on
corruption information from any person

ACTION 4
LEGISLATE STRONGER
CORRUPTION PREVENTION
FUNCTIONS
A federal integrity commission with a
new, model corruption prevention mandate
for Australia – targeted on situational and
systemic corruption risks

Detail

Comprehensive mandatory reporting
requirements, for all public officials and
agency heads to centrally report suspected
integrity failures
Adequate funding with public reporting
on the average proportion of integrity
commission expenditure spent directly
on corruption prevention

ACTION 5
ENACT NEW, BEST
PRACTICE INVESTIGATION
AND PUBLIC HEARING
POWERS
Full powers to hold compulsory hearings
(public and private), conduct public
inquiries and make public reports wherever
in the public interest
More consistent safeguards for exercise
of discretion to hold compulsory hearings
– including clearer, best practice criteria
for public hearings, requiring ongoing
assessment of the feasibility and merit of
prosecution, and implications for potential
proceedings, wherever there is apparent
(prima facie) evidence of a criminal offence
Legislated requirements for Directors
of Public Prosecutions and disciplinary
bodies to prioritise corruption enforcement
responses in the public interest
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Background

WHY WE MUST ACT
–
Despite its comparatively strong
institutions, Australia’s integrity
system has developed in a semicoordinated way over the years –
with a lack of a federal-level integrity
or anti-corruption commission
becoming the single most
obvious gap.
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This government proposal for the new
commission would:
• Expand ACLEI’s oversight of federal
regulatory agencies from five to nine,
using ACLEI’s “full” anti-corruption
powers under one Division of the new
body (covering approximately 50,600
federal public officials, or 21 percent of
the whole federal government); and
• Create a second Public Sector Division
to investigate corruption across the
rest of the federal public sector (79 per
cent), including parliamentarians, but
with a narrower scope – only conduct
giving rise to a criminal offence – as well
as narrower powers.

This slow and piecemeal process is
shown by the 16 years it has already
taken to create this agency. Australia’s
federal government first committed to
establish an ‘independent national anticorruption body’ in 2004, in line with the
draft recommendations of Australia’s first
national integrity system assessment.

Widespread criticism of this approach has
brought debate over the right role, scope
and powers of all anti-corruption agencies
into sharp relief. These design questions
are as important as whether to have such
an agency at all.

However, when actually created in
2006, the Australian Commission for
Law Enforcement Integrity (ACLEI) was a
narrower body with jurisdiction over only
two federal agencies (the Australian Federal
Police and Australian Crime Commission).
Later this was enlarged to five agencies,
despite parliamentary committees
recommending an even wider approach.

An anti-corruption
commission is not the only
current institutional gap in
the federal integrity system.

After several proposals from across the
political spectrum, the federal government
committed to create a new, larger
Commonwealth Integrity Commission in
December 2018, releasing draft legislation
for comment in November 2020 (see
context: ‘Making History: Bipartisan
Integrity Reform’).
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As shown in Figure 2.1, an anti-corruption
commission is also not only the current
institutional gap in the federal integrity
system. It does not replace the need
for – but can support – the strengthened
integrity regimes also needed within the
Commonwealth Parliament itself (see
Focus Area C: Open, Trustworthy Decisionmaking) and the type of federal judicial
commission recommended by the Law

Council of Australia to boost integrity and
public confidence in the judiciary.
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However by getting the answers to
these larger design questions right, the
opportunity to establish a new integrity
commission will determine not only if it will
fulfil its purpose, but demonstrates “best
practice” solutions for integrity systems
across Australia and beyond.

Parliament
SENATE, HOUSE OF
REPRESENTATIVES

Detail
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Figure 2.1: A Commonwealth integrity system map for 2030. Source: Adapted
from Nikolas Kirby & Simone Webbe (2019), Being a trusted and respected partner:
the APS integrity framework. An ANZSOG research paper for the Australian Public
Service Review Panel. March 2019
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ACTION 3
ENSURE SCOPE
TO REVIEW
ANY CONDUCT
UNDERMINING
PUBLIC TRUST
–

issue’ – enabling enquiries into any conduct
that compromises public integrity or
breaches standards before it reaches a
criminal scale, or which requires a remedy
even if no criminal convictions can
be obtained.

To be effective, the new federal
integrity commission needs to
have comprehensive scope to
investigate any conduct – criminal
or non-criminal – which undermines
confidence in the integrity of public
decision-making, along with powers
to work with other agencies to
prevent and remedy such conduct.
International experience shows a wide
scope is central to the ability of anticorruption agencies to adapt quickly to
changing forms of corruption, integrity
risk and public concern about abuse of
entrusted power.
Transparency International’s Global
Corruption Barometer research shows
that for Australian citizens, corruption does
not only include criminal offences like theft
and bribery. Rather, most citizens identify
corruption as beginning with conflicts
of interest, undue influence, favouritism,
nepotism, cronyism and delayed forms
of quid pro quo that easily go undetected
or unsanctioned – if scrutiny is limited to
cases that will support criminal charges
and convictions beyond reasonable doubt.
Already, most Australian anti-corruption
bodies including the Australian Commission
for Law Enforcement Integrity (ACLEI)
operate with wide definitions of ‘corruption

Detail

Currently, the government proposal for
a Commonwealth Integrity Commission
with split jurisdictions dates from ACLEI’s
foundation, when criminal corruption was
left to the Australian Federal Police (AFP)
and the wider approach was kept for
ensuring integrity in only two agencies.
However, with ACLEI’s expansion, that is
no longer the case. By excluding 79 per
cent of the federal public sector from the
wider approach, the proposed scope of
the Commonwealth Integrity Commission
would leave out a vast bulk of substantial
non-criminal, “grey area” corruption risks,
including Defence purchasing and most
other government contracting (for context,
see ‘Oversighting the Big Guns’).
Provided the new agency’s powers
are subject to effective safeguards, an
effective commission will have jurisdiction
to investigate any conduct, whether
criminal or non-criminal, which undermines
confidence in the integrity of public
decision-making – defined not only in terms
of criminality or legality, but the honesty,
fairness and transparency that are also
central to integrity.
While priority should be given to serious
or systemic matters, this scope should
extend to any misconduct involving real
or perceived conflicts of interest or undue
influence where the commission deems
this to be warranted – due to their inherent
risk of leading to, and pointing towards,
more serious corruption.
In this way, a modern, national scope
would ensure attention can be given to any
Continues on page B-10.
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The integrity risks are huge. In 2016,
Defence announced a deal with the French
company Naval Group (then known as
DCNS) to build 12 new submarines at a
cost of $50 billion, even though DCNS
received a “D” categorisation (limited
evidence of ethics and anti-corruption
programs) in Transparency International’s
2015 Defence Companies Anti-Corruption
Index. French prosecutors earlier alleged
that DCNS engaged in active bribery of
foreign public officials to win a contract to
build submarines for Malaysia.

Photo 2.1: Submarine
contracts worth over
$50 billion are just
part of the multibillion dollar federal
defence contracting
not covered by the full
scope and powers of
Australia’s proposed
Commonwealth
Integrity Commission.
Credit: AAP / DCNS
Group

In the news

OVERSIGHTING THE
BIG GUNS: DUAL
STANDARDS AND
DUPLICATION?
–
Any anti-corruption commission
should be able to focus on the areas
of biggest corruption risk – like the
big money government spends on
buying equipment, services, goods
and facilities, and decisions by
senior officials and agency heads
which cannot be easily reviewed
by other officials.
However the federal government’s
Commonwealth Integrity Commission
proposal would see only nine agencies (or
21 percent of federal public sector officials)
subject to a wide definition of ‘corruption
issue’, giving rise to full oversight and
investigations by the Commission. For
the other 79 percent, scrutiny would only
flow if there was already clear evidence to
suspect a criminal offence.
This means 92 per cent of all federal
government contracting – which totalled
more than $295 billion in 2014-19 – would
not be subject to full oversight but rather the
narrower standard, as shown in Figure 2.2.
Agencies left out of the full scope
include the biggest spender by far –
the Department of Defence, whose
procurement program of $38 billion in 201819 was two-thirds of all federal contracting.
In June 2020, the Commonwealth
committed another massive $270 billion to
defence spending in the next 10 years.

In 2018, Defence contracted US firm
Lock N Climb to provide ladders for aircraft
maintenance in a limited tender process,
despite the company being blacklisted
by American agencies due to bribery. In
2019, a senior Defence IT official bypassed
competitive tendering to award an almost
$400,000 contract to IT firm Sinapse Pty
Ltd – where his son worked – without even
declaring the interest.
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Federal government procurement (2018–19)
and anti-corruption oversight.
Federal agency
procurement INCLUDED
under full scope and
powers of the proposed
Commonwealth Integrity
Commission
(law enforcement division)

ACCC
$150m
ACIC
$230m

Infrastructure
$502m
Finance
(incl. travel)
$344m

Health
$1,458m

Human
Services
$3321m

Federal agency
procurement EXCLUDED
from full scope and
powers of the proposed
Commonwealth Integrity
Commission

APRA
$24m
Home Affairs
$1,208m

Defence
$37,828 million

ASIC
$170m

ATO
$1,080m

DAWR
$950m
AFP
$290m

AUSTRAC
$31m

Procurement value
in 2018–19:

$4.1 billion

Proportion of total:

8%

Figure 2.2: Value of Australian federal
government procurement contracts over
$10,000, financial year 2018-19, by agency.
Source: Austender.

All other
Commonwealth
entities and
agencies
$5,877m

Procurement value
in 2018–19:

$49.3 billion

92%
Proportion of total:

Glossary of Acronyms: ATO: Australian Taxation Office; AFP: Australian
Federal Police; ACIC: Australian Criminal Intelligence Commission; AUSTRAC:
Australian Transaction Reports and Analysis Centre; ASIC: Australian Securities
and Investments Commission; ACCC: Australian Competition and Consumer
Commission; APRA: Australian Prudential Regulation Authority;
DAWR: Department of Agriculture and Water Resources.
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Other federal agencies left to the lower
level of scrutiny also spend a lot of money.
The Department of Finance awards
government travel services worth over $2.5
billion per year. Since 2014, this lucrative
contract has increasingly been won by one
company – Helloworld – despite questions
over the influence of its owner as a major
donor and Honorary Treasurer of the Liberal
Party. Former Liberal minister Joe Hockey is
also a major Helloworld shareholder.
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A federal integrity commission
should be free to act on any
questions relating to integrity
in procurement – all federal
agencies should be included
in the scope – not just 8%.

In 2018, the Department of Infrastructure
paid two Liberal donors $30 million for
the Leppington Triangle, land adjacent to
Western Sydney Airport later revealed to be
worth only $3 million.
Since subject to three different inquiries,
including an Auditor-General’s report and
a consultant hired by the Department
to review itself, this scandal could also
not be fully investigated by the proposed
Commonwealth Integrity Commission
unless there was first suspicion of a
criminal offence.
To be effective, a federal integrity
commission should be free to act on
any questions relating to integrity in
procurement, with or without evidence of
criminal conduct, across all federal entities
and purchasing – not a mere 8 per cent.
This reinforces why the commission is
best served by a consistent, wide scope
and mandate across the entire federal
public sector.
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Continues from page B-06.

fall between the cracks. A federal integrity
commission needs to work with other
agencies, such as the Ombudsman and
Auditor-General, to ensure each play their
role across the spectrum of concerns, and
all are addressed.

“corruptive” conduct which undermines
integrity in public decision-making –
whether intentional or reckless, and
irrespective of by whom – so that effective
solutions can be found.
The wide approach to ‘corruption issues’
already used by ACLEI can and should be
extended, rather than duplicated with a
parallel, narrower scope limited to serious
criminal matters, which currently restricts
the corresponding agencies in South
Australia and Victoria.
Similarly, the approach needs to include
common minimum standards for all federal
public officials irrespective of their status
or role, as well as private individuals
and entities involved in federally funded
services, projects, contracts or grants,
or who are seeking to benefit from
public decisions.
As then Commissioner of the Australian
Federal Police, Mick Keelty, told a Senate
Committee in 2006, variations in standards
of oversight regimes are likely to simply
see corruption move to the weakest link:
‘you need to expect that, if you tighten it
up in one area, displacement may create a
problem for you in another area.’
Comprehensive scope would also ensure
that actions of elected Commonwealth
politicians, including government ministers,
can be held up to scrutiny and independent
assurance, to ensure legitimate concerns
about undue influence, favouritism or
conflict of interest are resolved, especially
where that cannot be achieved within
the Parliament itself (see context:
‘A Lesser Integrity Standard for ‘Political’
Decision-making?’).

Detail

The commission needs full
capacity to directly receive
and act on corruption
information from any person.
As currently proposed by the government,
a narrow focus would not only prevent
the public or whistleblowers from raising
concerns without reasonable suspicion of a
criminal offence – it would mean individuals
had to approach the commission through
another government agency first, and
have the matter referred, before it
could investigate.
For an effective system, none of these
other agencies need or should act as a
gatekeeper – or filter – against corruption
concerns reaching the federal integrity
commission. The commission needs full
capacity to directly receive and act on
corruption information from any person,
something which is especially important
for citizens or businesses who may not
trust agencies to refer their complaint, or
whistleblowers seeking confidentiality
and protection from reprisal.

Finally, a comprehensive approach
helps ensure that when members of the
public or public servants need to raise
concerns about wrongdoing, these do not
B–10
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ACTION 4
LEGISLATE STRONGER
CORRUPTION
PREVENTION
FUNCTIONS
–

patchy and inconsistent, with the
importance of prevention not reflected
in formal structures or resourcing.
Internationally, research and policy for
prevention are also less advanced than
other aspects of anti-corruption.

Strong, systematic and enforceable
measures are needed for promoting
and sustaining integrity, and
preventing corruption – in addition
to the federal integrity commission’s
ability to respond to individual
scandals after wrongdoing has
already taken hold.
Australian anti-corruption agencies,
including the new federal agency can only
fulfil their mandate as integrity commissions
if properly equipped and required to fulfil a
clear prevention mandate and coordinate
prevention-focused activities.
For Australia, it is an urgent priority to
better invest in strengthening existing
high levels of integrity, not simply trying to
recover them after they have eroded.
As part of this assessment, research
involving ten lead agencies for corruption
prevention – including ACLEI – suggests
current approaches are mostly ad hoc,

A federal integrity
commission provides
the opportunity
for a new, model
corruption mandate.

Detail

Despite limited evidence of effectiveness,
prevention usually uses aspects of two
approaches:
• a law enforcement model based on the
deterrent effects of exposure, or
• a bureaucratic model based on
prescribed solutions, including training
and awareness.
No lead agency in Australia had a
cohesive framework for bureaucratic
measures, such as used in responsive
regulation, and few paid major attention
to situational factors for reducing
corruption opportunities.
A federal integrity commission provides
the opportunity for a new, model corruption
prevention mandate – fully addressing
situational and systemic corruption
risks, rather than relying simply training,
awareness and education.
While there is no one-size-fits-all, essential
elements of a more cohesive strategic
framework include:
• A range of activities which do not
over-emphasise education or law
enforcement
• System-wide, agency- and functionspecific strategies that address
situational contexts
• Graduated responses to breaches to
maximise voluntary compliance, and
• Comprehensive performance
measurement, data collection and
sharing, based on outcomes.
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Rather than an “added extra” to anticorruption, an enforceable prevention
approach means stronger requirements
for all public and contracted entities to
implement prevention frameworks, with
active central monitoring and compliance
to ensure this occurs.

Transparency International’s evaluation
methodology for anti-corruption agencies
rates five percent or more of an anticorruption agency’s budget spent on
corruption prevention as ‘high’. Estimates
previously released as part of this
assessment suggest stronger prevention
functions should be supported by at least
ten percent of a properly funded integrity
commission’s budget.

Currently, only NSW agencies are formally
required, since April 2018, to have a ‘fraud
and corruption control’ framework including
‘preventive’ policies and procedures.
By contrast, the Commonwealth Fraud
Control Policy does not explicitly reference
corruption or integrity, remains focused
on measures ‘to deter, detect and deal
with’ criminal acts, and provides no direct
obligations on federal agencies to develop
corruption prevention plans.
Examples of a framework where the
integrity commission would enforce these
requirements across all agencies are
provided by Part 3 of the National Integrity
Commission Bill 2018 and Australian
Federal Integrity Commission Bill 2020.
Another element of a structural prevention
approach is comprehensive mandatory
reporting requirements, under which all
public officials and agency heads must
centrally report suspected corruption and
integrity failures. This includes responsibility
on officials to report failures within their own
agency or directly to the anti-corruption
agency, and for agency heads to report all
such matters to the anti-corruption agency
Now a feature of all state and territory
integrity systems other than Tasmania,
these requirements help ensure individual
corruption is not played down, mishandled
or swept under the carpet, and motivate
public sector managers to proactively
address corruption risks.
Finally, strong prevention rests on
adequate funding for implementation,
aided by the commission reporting on the
average proportion of expenditure spent on
direct corruption prevention.

Detail

ACTION 5
ENACT NEW,
BEST PRACTICE
INVESTIGATION
AND PUBLIC
HEARING POWERS
–
Appropriate investigation powers
which both expose corruption and
flow through to timely actions,
sanctions and remedies are crucial
to the success of the new agency.
In Australia, following major royal
commissions into corruption in the
1980s and 1990s, almost all standing
anti-corruption bodies (including ACLEI)
have strong powers to search and seize
evidence, under judicial warrant. They may
also compel individuals to give evidence in:
• Private examinations or hearings,
and/or
• Public examinations or hearings (usually
as part of a public inquiry, resulting in a
public report)
These powers, otherwise only possessed
by royal commissions or organised crime
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agencies, recognise the difficulty of getting
answers on corruption issues where:

Compulsory hearing powers – in public or
private – mean that a witness loses their right
to silence. As a result, if compelled to answer,
the evidence they give cannot be used
against them in any later legal proceedings,
such as if they are charged with a crime.

(a) h
 igh levels of deceit and cover-up
may be involved
(b) d
 irect “victim” evidence may not exist
(c) evidence can be easily hidden
or destroyed
(d) potential wrongdoers are in a
powerful position to resist or suppress
enquiries, including because they
believe they have done no wrong.
This is especially true in changing, “grey
areas” of corruption, where conduct might
never be criminalised or it is unclear if rules
have been broken because no hard
rules exist.
To overcome these problems, a strong
federal integrity commission requires full
powers to hold compulsory hearings (in
private or public), conduct public inquiries
and make public reports, wherever this
is in the public interest.
When it is in the public interest for an
integrity or anti-corruption agency to use
these powers is a topic of heated debate
(see context: ‘Public anti-corruption
hearings: a double-edged sword?’).
Widely accepted practice is for
investigations to be conducted privately,
as much as possible, before resorting to
the use of compulsory powers, especially
in public hearings. However, legislative
standards range widely around Australia,
with no two laws the same, and no current
federal, state or territory law providing a full
guide to best practice (Figure 2.3).
Legislative standards for public hearings
vary widely around Australia and no current
laws provide a full guide to best practice.

Detail

However, this important safeguard
reinforces confusion about when public
hearings are in the public interest. On one
hand, even if they limit what evidence can
be used in court or disciplinary proceedings,
public hearings can be more effective than
closed investigations for:
(a) e
 xposing wrongdoing and flushing out
evidence which can be used
(b) c
 reating higher public awareness of
corruption issues, and
(c) maximising the deterrent effect of
the risk of being “caught” by the
commission.
On the other hand, compulsory public
hearings run the risk of:
(a) n
 egative impacts on the reputation of
persons of interest or other witnesses –
sometimes very serious ones – as well
as legal and other costs
(b) further complicating the evidence
available in later proceedings, due to
claims that the fairness of any criminal
trial or disciplinary action has already
been prejudiced, and
(c) raising public perceptions of corrupt
conduct without necessarily providing
public reassurance that anything will
be done, due to delays before public
reports or any actual action.
One response to this problem is to limit the
scope of investigations to criminal offences
(see ‘Scope’ above) and have no public
hearing powers, leaving a criminal trial to do
that job, if one ever happens.
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However, this response – which is the
Commonwealth Integrity Commission
proposal for most of the federal
government – simply sidesteps the
problem. It means many major integrity
issues will only be fully investigated if
addressed by other agencies or inquiries,
without the same independence; or
never investigated at all. Either defeats
the purpose of creating the integrity
commission.
The better response is to confront the
confusion by identifying, and legislating,
more consistent safeguards for the exercise
of discretion to hold compulsory hearings
– especially public ones – so that factors
used to decide the public interest are
agreed, understood and applied.
A first step is to make clear that hearings
should normally be private, as is the case
in Queensland and Western Australia,
unless there are overriding reasons for a
public hearing. The second step is to take
Australia’s existing 30 years of experience
with public anti-corruption hearings, and
legislate clearer, best practice criteria for
when public hearings are in the public
interest (Figure 2.3).
As existing and proposed laws show,
this includes weighing likely impacts on
reputation, privacy and confidentiality.
However, it should also weigh the public
interest in justice being done – and seen
to be done – by maximising the chances
that corrupt conduct will not simply be
exposed, but addressed through formal
actions, sanctions or remedies, including
criminal charges.
This means criteria which ensure the
integrity commission maintains an ongoing
assessment of the feasibility and merit
of criminal prosecution, wherever an
investigation produces apparent (prima
facie) evidence of a criminal offence.
Wherever possible, by prioritising criminal
justice and formal processes in order to

Focus Area B
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By prioritising criminal justice
and formal processes in order
to secure timely sanctions
and action...a new test would
codify existing best practice
in use of public hearings, and
strengthen public confidence.
secure timely sanctions and action – as
well as ensuring that the implications for
potential proceedings are considered
before compulsory powers are used – a
new test would codify existing best practice
in use of public hearings, and strengthen
public confidence.
Finally, ensuring a formal court process is
used rather than a public hearing – where
feasible – can be more difficult in some
states and territories than in Queensland
and Victoria, where the anti-corruption
agency itself has power to charge
individuals with offences. That power also
gives the agency more direct reason to
choose the most effective combination of
criminal and non-criminal processes.
Elsewhere, timely action relies heavily on
closer cooperation from other authorities
with the power to initiate formal criminal,
disciplinary or administrative proceedings.
If this is missing, as experience shows (see
Context), the pressure to extract “unofficial”
justice by exposing individuals in public
hearings is increased.
A last part of the way forward is therefore
legislated requirements for Directors of
Public Prosecutions and disciplinary bodies
to also prioritise corruption enforcement
responses, in the public interest. By
ensuring these important mechanisms also
play their part, and work with the integrity
commission to ensure identified
wrongdoing is met with timely and
appropriate action, the effectiveness of
the entire integrity system is increased.
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KEY TO PUBLIC
HEARING POWERS

Fig 2.3: Legislated public hearing powers of anti-corruption
commissions – current, proposed and recommended.
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licensing and mining dealings by senior
Labor State politician Eddie Obeid. As well
as other penalties, loss of superannuation
and being stripped of his titles, Obeid was
convicted and sentenced in 2016 to five
years’ imprisonment for misconduct in
public office, and continues to face further
conspiracy charges.

Photo 2.2: Former
senior NSW Labor
politician Eddie Obeid
leaving court prior
to his conviction
and imprisonment in
2016 for misconduct
in public office –
revealed through
major ICAC public
inquiries. Credit: AAP /
Dan Himbrechts

In the news

PUBLIC ANTICORRUPTION
HEARINGS:
A DOUBLE-EDGED
SWORD?
–
Since the 1980s, royal commissions
into official corruption, foreign
bribery and organised crime
have shown the importance of
compulsory hearing powers –
especially public hearings – for
breaking open corrupt networks
and stimulating debate about how
best to maintain integrity in the
public sector.
While eight out of Australia’s nine
anti-corruption agencies have public
hearing powers – including the Australian
Commission for Law Enforcement Integrity
(ACLEI) (see Figure 2.3) – confusion and
controversy have reigned over when and
how they have been used.
In NSW, frequent use of public hearings
has seen exposure of serious corruption
over many years. Studies by the Australia
Institute in 2017 and 2018 showed that the
NSW Independent Commission Against
Corruption (ICAC) used public hearings
over six times more than any other anticorruption body in 2012-16, and made 1.6
times the number of referrals to the Director
of Public Prosecutions.
Prominent among the ICAC’s successful
use of public hearings were ICAC
Operations Jasper, Acacia, Cyrus, Meeka
and Cabot into corrupt land, property,

However the ICAC’s use of public
hearings has also proved controversial –
by seeking to deter corruption through the
risk of public shaming, and using its power
to make administrative findings of ‘corrupt
conduct’ irrespective of criminal charges
or convictions.
In 2019, former ICAC Commissioner, the
late David Ipp QC defended this approach
on the basis that even when there was
clear evidence of criminality, prosecutors
lacked either capacity or will to take
on these complex cases – an ongoing
challenge recognised by NSW authorities.
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Photo 2.3: The Hon
Megan Latham
presides at a public
hearing of the
NSW Independent
Commission
Against Commission
during her term as
commissioner (20142016). Source: AAP/
Ben Rushton

In April 2015, controversy increased
when NSW ICAC used a public hearing
to ambush Premier Barry O’Farrell with
evidence he failed to disclose the gift of
a $3,000 bottle of wine, prompting his
resignation despite the Commission’s
conclusion he had ‘no intention…
to mislead’.
The same month, the High Court ruled
in favour of NSW prosecutor Margaret
Cunneen SC, against the ICAC’s attempt
to investigate her actions in allegedly
advising her son’s girlfriend to fake chest
pains to escape being breathalysed after
a traffic accident. Triggered by a proposed
public hearing, Cunneen’s campaign drew
support from the ICAC’s Inspector, retired
judge David Levine, who described ICAC’s
approach as ‘unreasonable’ and ‘unjust’,
and recommended ICAC be restricted to
private examinations only.
At a federal level, the risk of compulsory
hearing powers being over-used, in breach
of civil rights, was made real in 2018.
Foreign bribery prosecutions had to be
abandoned against four executives of
the Reserve Bank of Australia’s banknote
printing companies, after the Australian
Crime Commission used a compulsory
(private) hearing to question suspects in
the presence of Australian Federal Police
officers, in denial of their right to silence.
Other prosecutions succeeded but the
High Court threw out these charges due to
the unfair advantage gained through abuse
of the commission’s coercive powers.

Context

Despite these restrictions, IBAC has
used its powers to positive effect – using
public examinations as an extension of
larger investigations aimed at securing
formal outcomes, not just exposure for its
own sake. In Operation Dunham, public
examinations flushed out critical evidence
of wrongdoing in the Department of
Education and Training’s massive Ultranet
IT project, but with details of criminal
conduct withheld until charges were placed
before the courts.
In Queensland, like Western Australia, the
Crime & Corruption Commission is required
to investigate privately as a default, but still
has the option of public hearing powers to
flush out more evidence and investigate the

Photo 2.4: Senior
Sydney barrister and
former Deputy Senior
NSW Prosecutor,
Margaret Cunneen SC.
Credit: AAP/Peter Rae

Compulsory hearing powers can also
be used effectively without controversy,
however. In Victoria, the Independent
Broad-based Anti-corruption Commission’s
public examination powers are highly
restrictive – and were made even narrower
by Victoria’s Labor Government in 2019
despite the Coalition Opposition agreeing
there was ‘no evidence’ IBAC had abused
its powers.
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Photo 2.5: ‘I am not
a bad person but
I made some very
bad decisions’: Paul
Pisale, Labor Mayor of
Ipswich City Council
(Queensland) from
2004 to 2016, was
imprisoned after
convictions in 2019
and 2020 for extortion,
fraud, corruption,
perjury, impersonation
and sexual assault.
Credit: AAP/David Hunt

wider context of corruption, including to
support recommendations for change.
Examples include Operations Belcarra,
Impala and Windage involving corruption
in Queensland local governments;
and Taskforce Flaxton in Queensland
Corrections. Public hearings exposed
systemic issues, raised awareness and
flushed out evidence, but were not used
in place of court action against individuals
for whom there was prima facie evidence
of criminal offences. Instead, these were

directly charged and convicted in a normal
trial, including the Labor Mayor of Ipswich,
Paul Pisasale.
These different approaches show the
balances that must be struck, in how public
hearings are used. They point the way to an
agreed, best practice approach which
guarantees strong powers are available
when needed, supported by due process
safeguards to ensure trust in their use.

Name

Position at Ipswich City Council

Date of Sentence

Paul Pisasale

Mayor

30 September 2020, for 7.5 years

Andrew Antoniolli

Mayor

9 August 2019, for six months

Carl Wulff

CEO

15 February 2019, for 5 years

Sharon Oxenbridge

Wife to Carl Wulff

15 February 2019, for 3 years

Claude Walker

Council contractor

15 February 2019, 3 years

Wayne Myers

Businessman

15 February 2019, for 2.5 years

Wayne Innes

Council contractor

3 May 2019, for 4 years

Convictions resulting
from CCC Operation
Windage.
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members. Federally, in 1994, Labor Sports
Minister Ros Kelly was forced to resign after
taking personal control over $30 million in
funds for community, cultural, recreational
and sporting grants – which the AuditorGeneral found were then allocated to
marginal Labor seats at twice the level of
marginal Coalition seats.

Photo 2.6: Victorian
Senator Bridget
McKenzie resigned
as federal minister
for sport and deputy
leader of the National
Party in February 2020
after inquiries into
the Community Sport
Infrastructure Grant
Program. Credit: AAP /
Mark Tewksbury

In the news

A LESSER INTEGRITY
STANDARD FOR
‘POLITICAL’ DECISIONMAKING?
–
When members of parliament,
including ministers have personal
control over the allocation
of government money to the
community, including not-forprofit groups, important integrity
issues arise.
Corruption includes abuse of entrusted
power to preserve political status or wealth.
Programs where individual politicians
decide who gets local community grants
are a source of corruption, because
they easily slide into “vote buying” which
perverts the democratic process and
distorts decision-making away from only
serving the common good.
In Australia, allegations of “sports rorts”
through grants to community sporting
clubs have dogged all sides of politics.
In 2020, Queensland’s Labor Minister for
Sport, Michael de Brenni was accused of
‘intervening’ in sports grants processes
to favour electorates who returned Labor

A quarter century later, Coalition Minister
Bridget McKenzie was forced to resign
after the Auditor-General found she and her
staff ran a ‘parallel assessment process’ for
awarding $100 million in community sports
grants prior to the 2019 election.
The process overrode the official
assessment process conducted by the
administering agency, Sport Australia.

$100 million

Value of community sports grants awarded by Liberal Minister Bridget
McKenzie prior to the 2019 election, which forced her resignation in 2020.
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Photo 2.7: South
Australian Liberal
candidate Georgina
Downer (left)
presented a novelty
cheque for a federal
sports grant in 2019,
despite not being
the elected local
member - triggering
the Auditor-General’s
‘sports rorts’ inquiry.
Source: Facebook

Senator McKenzie rejected the AuditorGeneral’s conclusion that her office used
voting results in electorates to interfere
in the process for electoral advantage,
claiming her process resulted in fairer and
wider funding. She was ultimately forced
to resign for failing to declare a gifted
membership from one group awarded
money, the Wangaratta Clay Target
(Shooting) Club.
However the government never contested
that it used the taxpayer-funded grants as
a partisan strategy in the election, as if they
were Coalition party money. The scandal
came to light after government candidates
– not yet elected to parliament – were
invited to present the grants to local groups
as part of their election campaign, rather
than the actual (non-Coalition) members
for those electorates.

Former Liberal leader John Hewson
said the events ‘corrupted the established
government process in an attempt to gain
political advantage’, and called for a federal
integrity watchdog with power to ensure
such issues were ‘dealt with fairly
and expeditiously’.
In this case, the breach of Ministerial
Standards was investigated only by the Prime
Minister’s department, without independent
scrutiny nor even a full public report.
But if limited to too narrow a scope,
Australia’s new anti-corruption body would
also not be able to provide this scrutiny. As
federal Attorney-General, Christian Porter
told Parliament, the government’s proposed
Commonwealth Integrity Commission would
investigate only if ‘an offence of any type’
was apparent, which it wasn’t in this case.

$30 million

Value of community, cultural, recreational and sporting grants allocated by
Labor Sports Minister Ros Kelly, which forced her resignation in 1994.
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MAKING HISTORY:
BIPARTISAN
INTEGRITY
REFORM
–
Transparency International Australia
first recommended a national anticorruption commission in 2004 – but
independent anti-corruption bodies
have a long history, spanning all
political parties.
In the 1980s, Coalition (Liberal/National
Party) governments led the way. The
NSW Greiner Government established
the Independent Commission Against
Corruption (ICAC) in 1988. Queensland’s
National Party government established the
Fitzgerald Inquiry in 1987 and committed
to its recommendations in 1989, which
included the Criminal Justice Commission
(now Crime & Corruption Commission)
established by its Labor successor.
Victoria’s Coalition government
established the Independent Broad-based
Anti-corruption Commission (IBAC) in 2012.
Labor Governments established Western
Australia’s Anti-Corruption Commission
(1988) and replacement Corruption & Crime
Commission (2003), Tasmania’s Integrity
Commission (2010), South Australia’s ICAC
(2012) and then Northern Territory ICAC
(2017) and ACT Integrity Commission (2018).
The Australian Greens have also played
crucial roles in these reforms. Federally,
where progress has been slowest, the
Greens introduced National Integrity
Commission Bills in every Senate from
2010. In 2018-2019, after federal Labor

Focus Area B

Context

shifted to support a national integrity
commission, followed by the Coalition
Government in December 2018, a Greensled Bill finally passed the Senate.
Independents have also played a key role
in many states and territories, but especially
in the federal House of Representatives.
In 2018, the National Integrity Commission
Bill introduced by Independent Member
for Indi, Cathy McGowan AO and Centre
Alliance’s Rebekah Sharkie, provided
the first model in the federal lower
house, based on early analysis from this
assessment.
In October 2020, the Australian Federal
Integrity Commission Bill was introduced by
McGowan’s successor Dr Helen Haines and
Independent for Warringah, Zali Steggall
– followed in November 2020 by the
Coalition Government’s release of its own
Commonwealth Integrity Commission Bill.

Photo 2.8: Independent Member for Indi, Cathy McGowan AO (centre),
first member of the House of Representatives to introduce legislation for
a national integrity commission, 26 November 2018. Others from left: Dr
Kerryn Phelps MP, Professor A J Brown, Fiona McLeod SC (Transparency
International Australia), Andrew Wilkie MP, Rebekha Sharkie MP (obscured),
Serena Lillywhite (TIA) and Adam Bandt MP (Greens), the first political party
to introduce (2010) and secure Senate passage (2019) of a national integrity
commission bill. Credit AAP / Mick Tsikas
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Along the way, federal parliamentary
committees have made bipartisan
recommendations to move towards
an integrity commission since at least
2006 – including the 2017 Senate Select
Committee on a National Integrity
Commission.
This broad political support for the
principle of a federal integrity commission
shows the unique opportunity confronting
Australia. It augers well for design solutions
which achieve the shared purposes of such
a commission – to strengthen public trust
in government through independent
assurance that whatever their politics,
governments and public office holders are
acting honestly and accountably, and
fulfilling their public duties with integrity.

Context

Photo 2.9, Photo 2.10:
Hon Mark Dreyfus QC
MP (Labor, left) and
Hon Christian Porter
MP (Liberal, right).
First Opposition justice
spokesperson and
first federal AttorneyGeneral, respectively,
to propose legislation
for a dedicated federal
integrity commission.
Credit: AAP / Mick Tsikas

Towards A Federal
Integrity Commission:
The Beechworth
Principles
Recalling the 1853 miners’ petition
that sparked a generation of
democratic reform, Helen Haines’
Beechworth Principles (2020)
suggest five key tests for
achieving this outcome:
1. Broad Jurisdiction:
Everyone involved in Federal
public service must be subject
to independent scrutiny.
2. Common Rules:
All persons must be held to a
single standard of behaviour.
3. Appropriate Powers:
The Commission must be
empowered to fulfil its purpose.
4. Fair Hearings:
Investigations should be
conducted openly when
in the public interest.

Photo 2.11: Dr Helen Haines MP (centre), Independent for Indi, with
(from left) Senator Jacqui Lambie, Senator Rex Patrick, Independent
Member for Warringah Zali Steggall MP and Andrew Wilkie MP at
introduction of the Australian Federal Integrity Commission Bill,
October 2020. Credit: Lukas Coch

5. Accountability to the People:
The Commission must remain
accountable to public, not
political interests.
For full text and more detail:
www.helenhaines.org/issues/integrity
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