
STATE AGREEMENTS
The regulation of resource projects through State Agreements lacks 
transparency. This means a company’s infl uence over political decisions can 
lead to terms that are favourable to the company but do not consider the best 
interests of the community and industry more broadly. There needs to be greater 
transparency and public awareness of how these Agreements are established 
and operate.  
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A State Agreement Act is the approval by 
Parliament of a contract between the State 
and a company to build or operate a specifi ed 
development. State Agreements enable 
governments and a company to structure 
regulation for an operation where existing law is 
absent or inappropriate. 

While the State Agreement, itself, is publicly 
available (attached to a statue of Parliament) 
its operation is not (including, signifi cantly, 
proposals and approvals for works which the 
State Agreement then binds on the Government 
and company). This is a serious defi ciency in 
Western Australia, where it is a criminal off ence 
(punishable by up to one year’s jail) to obstruct 
or hinder any activity under ‘a Government 
agreement’ which includes those proposals and 
approvals (which are not public).1

While State Agreements can be used for areas 
outside mining (such as oil and gas projects, land 
and industrial development, shopping centres), 
they account for about 80% of the value of 
minerals and petroleum produced in Western 
Australia.2

State Agreements set a process for agreement 
between the government and a company on 
areas like the nature, size, and timing of projects; 
fi nance, tax incentives and royalties; the provision 
of infrastructure such as transport, electricity, 
water, housing, and social facilities; obligations 
such as termination rights and dispute resolution 
procedures. State Agreements are bound by 
external regulations such as Commonwealth 
environment law, native title, and Indigenous 
heritage laws. However, State Agreements can 
over-ride other laws of the State or Territory.

Although State Agreements are now used less 
frequently for mining projects, many large 
existing projects in Western Australia and South 
Australia operate under these agreements and 
will regulate these operations for the life of the 
project.
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TRANSPARENCY AND ACCOUNTABILITY RISKS IN THE PROCESS
Risks related to a lack of transparency and accountability in the process include:

• The lack of transparency can increase the risk of government being unduly influenced by a mining 
company.

• The lack of transparency can lead to perceptions of preferential treatment of a mining company.
• No information regarding the negotiation and operation of State Agreements, including any terms of 

reference, are made available to the public.
• The lack of transparency allows ministerial discretion to be exercised without public oversight. This 

undermines the public’s ability to hold that decision to account and can reduce trust in government.
• There is no opportunity for the public to comment or challenge negotiations or the agreement in the 

courts.
• The lack of transparency in the financial and technical specifications being negotiated may lead to 

decisions being made that are not in the public interest.
• State Agreement Acts are only officially made public once they have been ratified by parliament 

(though there may be media reports after the signing of the agreement).
• Parliament can ratify agreements in a short time, which provides little opportunity for debate and 

creates the perception that parliament effectively rubber stamps the minister’s decision.
• The terms of State Agreements are not rigorously enforced.
• Whilst there have been no reported cases of corruption, the lack of transparency increases the risk of 

corrupt decisions.

A BETTER WAY FORWARD

A more transparent and accountable process for negotiating and regulating through State 
Agreements needs:

Greater transparency in the negotiation process for State Agreements, including:

• Public notification of the terms of the negotiation prior to an agreement being entered into.

• Public opportunity to comment on applications or challenge decisions.

Ministerial oversight, including: 

• Increased opportunity for parliamentary debate before ratifying agreements to ensure that 
ministers are accountable to the public for the decisions they make.

• Greater transparency around company proposals and government approvals which occur 
under an Agreement. 

ENDNOTES 

1. Government Agreements Act 1979 (WA), s4(2) (offence) and 2(c) (definition of ‘Government Agreement’).  
2. Premier of Western Australia, Australian Mining in Africa, paper presented to ‘Investing in African Mining Indaba’ (Cape Town, 5 
February 2014).  


