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Poder Ciudadano is one of 20 national chapters of Transparency International (TI) 
that participate in the Accountable Mining Programme, coordinated by TI Australia. 
This Programme complements existing efforts to improve the transparency and 
accountability of extractive industries, concentrating and focusing specifically on 
the beginning of the chain of mining decisions: the moment in which Governments 
grant permits and licences, negotiate contracts and establish agreements.

The research, language, views, conclusions and strategies described in this 
document are those of Poder Ciudadano, the Argentinian Chapter of Transparency 
International, and are not necessarily shared/endorsed by Transparency 
International, Transparency International Australia or the BHP Foundation. 

The material presented in this publication is solely intended as general 
information. To the extent permitted by local laws, Transparency International, 
Transparency International Australia and the BHP Foundation cannot be held liable 
and are not responsible before any person for the accuracy or completeness of the 
information laid out in this publication.

The participation of Poder Ciudadano in the Accountable Mining Programme is 
financed by the BHP Foundation. Globally, the Programme is also supported by the 
Australian Department of Foreign Affairs and Trade.
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ACRONYMS AND 
ABBREVIATIONS

CC: Community Consultation

CF: Contextual Factor

CSO: Civil Society Organizations

EIR: Environmental Impact Report

EIS: Environmental Impact Statement

ESIA: Environmental and Social Impact Assessment

FPIC: Free, Prior, Informed Consent of Indigenous communities

ILO: International Labour Organization

MACRA: Mining Awards Corruption Risk Assessment Tool

MC: National Mining Code (Law No. 1919/1886)

PD: Process Design

PMC: Provincial Mining Codes

PP: Process Practice
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EXECUTIVE 
SUMMARY

This research was carried as part of Transparency Inter-
national’s Global Accountable Mining Programme, with 
the goal of identifying and assessing the levels of integrity 
in the processes of awarding mining rights. Starting with 
the implementation of the “Mining Awards Corruption Risk 
Assessment Tool” (MACRA), detection of vulnerabilities and 
corruption risks on a systemic, regulatory, and institutional 
level was performed with respect to the process of award-
ing of “exploration permits” and “exploitation concessions” 
in Argentina. These are understood to be aspects that, if not 
accomplished transparently and with integrity, subvert not 
only the mining sector processes and procedures but also 
have significant potential to increase relevant economic, 
environmental, and social risks and vulnerabilities.

Argentina is a country rich in mineral resources, both me-
tallic and non-metallic. The national government that was 
elected at the end of 2019 is planning major developments 
in the mining sector, as they have determined it to be an 
essential sector for the country’s economic growth. In each 
of Argentina’s 23 provinces, there is some type of mining 
development. In 2014, 50% of the value of mining produc-
tion came from metals. Argentina’s Ministry of Treasury 
and Finance indicated in 2016 that “metallic mining is 
concentrated in terms of products (gold, copper, and silver), 
deposits (Bajo La Alumbrera, Veladero, Cerro Vanguardia, 
Cerro Negro, and Mina Pirquitas being among the most 
significant of these), and provinces (Catamarca, San Juan, 
Santa Cruz and Jujuy)”[1]. Under this framework, the public 
and private sectors have both indicated that mining devel-
opment will lead to greater socioeconomic development. 
Meanwhile, however, it is clear that there is a sustained 
increase in disputes linked to its effects, not only from an 
environmental perspective but also from an economic and 
social stanPDoint.

Argentina also features worrying levels of public-private 
corruption and serious institutional problems that affect 
its ability to prevent and prosecute these types of practic-

1 | National Directorate of Sectoral Planning (2016:4).
2 | See page 16 for the technical justification for this decision.
3 | MACRA (2017:17).

es. In this context, mining is not immune to this phenom-
enon. Furthermore, in this context, structural corruption 
has corrosive effects on public institutions. This disrupts 
the “anti-corruption value chain” and leaves society, which 
lacks the proper tools to reclaim the effective exercise and 
enjoyment of its own fundamental rights, fundamentally 
defenceless. Poder Ciudadano understands that it is es-
sential to base transparency on evidence, such as levels of 
integrity of the process of mining exploration and exploita-
tion concession, as well as the risks of corruption that can 
occur as a result of certain practices. This is necessary 
to reinforce strong community demands to be involved in 
consultation and to participate in decision- making with 
respect to the effects – both positive and negative – caused 
by mining activity.

The MACRA tool, when applied to the case of Argentina, 
concentrates on the process of awarding “exploration 
permits” and “exploitation concessions” by virtue of the Ar-
gentinian Mining Code, focusing the analysis on procedures 
related to open pit mines[2] and metallic minerals (as they 
have the greatest impact on Gross Domestic Product (GPD) 
nationally). Furthermore, public debate, potential cases of 
corruption, and negative environmental and social effects 
are equally and substantially associated with the exploita-
tion of these resources.

Given that Argentina is a federation, beyond the existence 
and legal prerogative of the National Mining Code (Law No. 
1919/1886), the regulations associated with the mining sec-
tor are enforced by the provinces. For this reason, following 
the directives of the MACRA tool for decentralised mining 
regulatory frameworks,[3] the risk analysis focuses on the 
national level, with an adjustment to the analysis for the 
procedures in the following provinces: San Juan and Jujuy. 
In this sense, the scores assigned apply to the Argentinean 
State across both national and provincial levels, on the 
basis of the data obtained, and should not be interpreted 
as scores for the aforementioned provinces in particular.
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The use of the MACRA tool involves the following steps[4]:

This research focuses on the analysis of a total of 15 corruption risks that were chosen on the basis of a combination 
of criteria:

4 | The data collection methodology was developed using a strategic approach combining secondary documentary sources and primary sources by means of interviewing 
key informants in the sector. Data was triangulated with stakeholders in order to validate the emergent results. Under this framework, 65 interviews and 2 multi-stake-
holder validation workshops were held. See Appendix I to this Report.

RISKS FROM THE FIVE CLASSIFICATION CATEGORIES 
USED IN THE MACRA TOOL
Contextual Factors (CF), Process Design (PD), Process 
Practice (PP), Environmental and Social Impact Assess-
ment (ESIA), Community Consultation (CC).

RISKS THAT, A PRIORI, COULD RESULT IN VARIED 
SCORES, WITHIN THE FOLLOWING RISK LEVELS: “MOD-
ERATE”, “HIGH”, AND “VERY HIGH”; 
and risks which could be identified as having solid, suffi-
cient evidence to perform the analysis.

Define the scope of the mining rights award 
processes to include in the risk assessment.

Develop a map or flowchart of the selected 
processes and collect information about the 

practice of these processes.

Analyse the context that influences the design 
and practice of the processes in place.

Validate risk assessments 
with stakeholders (interested 

parties) from different sectors.

Prioritise corruption 
risks for action.

Identify the vulnerabilities in the design, practice and 
context of the awards process, and the subsequent 

risks of corruption (with reference to the 80 common 
corruption risks identified in the MACRA tool).

Assess each risk systematically 
by analysing evidence about the 
likelihood and potential impact 

of the risk.

STEP 1

STEP 3

STEP 2

STEPS 2A, 3A and 4

STEPS 5 and 6 STEP 7 STEP 8
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Below, we will present the chosen risks and their performance in the form of a graph from this methodological per-
spective:

CHOSEN RISKS AND SCORE

RISK CODE LIKELIHOOD 
(1 to 5)

IMPACT
(1 to 5)

RESULT

In cases where state-owned enterprises benefit from 
preferential legal treatment with respect to mining 
rights in a particular area, what is the risk that these 
rights will be obtained or retained through corrupt 
practices?

CF-N1 3 2 6

What is the risk of “state capture” by mining 
companies? CF-N2 4 3 12

What is the risk that people with knowledge of 
corruption in the awards process will not make a 
report?

CF17 4 4 16

What is the risk that whistleblowers will not be 
legally protected? CF18 4 3 12

What is the risk that the steps of the award process 
will not be clear or will not be made available to the 
public?

PD3 3 3 9

What is the risk that the duration of each step of the 
award process and the time needed to achieve it will 
be manipulated?

PD12 5 4 20

What is the risk that a permit for exploration or a 
concession for exploitation will be transferred to 
another holder without any type of transparency or 
regulation?

PD25 3 3 9

If a “first come, first served” system is in place, what 
is the risk that the first applicant will not be awarded 
the licence or permit?

PP3 2 4 8

What is the risk that applicants for mining rights will 
be controlled by undeclared beneficiaries? PP4 3 3 9

What is the risk that mining companies can stockpile 
licences or permits without actually doing any work? PP16 5 4 20

What is the risk that mining rights holders that 
breach their licence conditions can escape 
prosecution or other sanctions?

PP PP-N1-N1 5 5 4 20

RISK LEVEL

Very Low Low Moderate High Very High
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RISK CODE LIKELIHOOD 
(1 to 5)

IMPACT
(1 to 5)

RESULT

What is the risk that there is no verification of the 
accuracy or truthfulness of ESIA reports? ESIA-N1 3 4 12

What is the risk that the criteria or terms of 
reference (in form and substance) for environmental 
and social impact assessment reporting will not be 
clear or publicly available?

EIAS-N2 3 3 9

Assuming consultation with affected communities 
is required, what is the risk that the process of free, 
prior, informed consultation does not occur with 
Indigenous communities, or that non-Indigenous 
communities will not be given the opportunity to 
participate?

CC-N1 4 4 16

Assuming that consultation with communities 
and landowners is required, what is the risk 
that negotiations for landholder or community 
agreements can be manipulated?

CC2 4 4 16

PROBABILIDAD

RISK MATRIX. LIKELIHOOD AND IMPACT

LI
K

EL
IH

O
O

D

5 Almost Certain
PD12, PP16, PP-N1

4 Likely
FC-N2, CF18 CF17, CC-N1, CC2

3 Possible
FC-N1 PD3, PD25, PP4, 

EIAS-N2 ESIA-N1

2 Unlikely
PP2

1 Almost 
Impossible

1 Insignificant 2 Minor 3 Moderate 4 Major 5 Catastrophic

IMPACT

RISK LEVEL

Very Low Low Moderate High Very High
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There are six risks that ranked “very high”, in descending order, and all of these showed a “significant” level of 
impact:

• PD12: Process timeframe.

• PP16: Stockpiling of mining rights without doing work, also associated with what is known as “hoarding” of mineral titles.

• PP-N1: Absence of or inefficacy of sanctions for those who violate the conditions fo their license (impunity).

• CF17: Insufficient reporting due to a lack of adequate protections for whistleblowers and witnesses and discrediting of 
the judicial system.

• CC-N1: Adequate execution of community consultation.

• CC2: Potential for manipulating negotiations of agreements under the community consultation framework.

This research reveals that the structural issues related 
to low levels of public integrity in our country have reper-
cussions for the mining sector and related administrative 
processes. Unreasonable and discretionary practices which 
undermine the spirit and goals of regulations are normal-
ised by public officials. Parastatal and informal systems 
are intended to reduce bureaucracy. Serious consequences 
can arise due to a lack of regulations or the lack of clarity 
thereof. Such practices serve as a breeding ground ripe for 
the emergence of various types of structural corruption 
that are more complicated to fix — or at least minimise — 
by modifying regulations or isolated processes. Thus, the 
mining concession process finds itself mired in the same 
circumstances as many other sectors in Argentina: the 
lack of suitable mechanisms for the prevention of acts of 

corruption in addition to insufficient means for sanctioning 
those responsible and restitution of public funds misappro-
priated as the proceeds of such crimes.

This analysis, carried out by Poder Ciudadano in conjunc-
tion with a team of specialists, aims to serve as a primary 
contribution to the discussion surrounding improvements 
necessary to increase integrity in the mining concession 
process. It is imperative that the State, businesses, civil 
society and communities work together in order to im-
prove the management of natural resources. This must be 
done to promote and enact social equity and to strengthen 
the mechanisms for preventing and sanctioning corrup-
tion. All these common concerns must be addressed in 
order to meet the Sustainable Development Goals.
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INTRODUCTION

This research was carried as part of Transparency 
International’s Global Accountable Mining Pro-
gramme, with the goal of identifying and assessing 
levels of integrity in the processes of awarding min-
ing rights. The study thus focuses on detecting vul-
nerabilities and risks of corruption at the systemic, 
regulatory and institutional levels, understanding 
that these phenomena not only undermine the in-
tegrity and legality of mining-related processes and 
procedures, but also constitute central causes of the 
weakening of democratic institutions as a whole.

Specialists in the field point out that Argentina is a 
country rich in mining resources, both metallic and 
non-metallic. The National Authorities that took 
office at the end of 2019 are projecting a greater 
development of mining, both in exploration and ex-
traction, considering it as a fundamental sector for 
national economic growth.

All 23 provinces in Argentina have some form of 
mining development. In 2014, metals accounted for 
50% of the value of mining production. The National 
Ministry of the Treasury and Public Finance indicat-
ed in 2016 that “metallic mining is concentrated in 
terms of products (gold, copper and silver), deposits 
(among the most significant are Bajo La Alumbrera, 
Veladero, Cerro Vanguardia, Cerro Negro and Mina 
Pirquitas) and provinces (Catamarca, San Juan, 
Santa Cruz and Jujuy), [and] is carried out by spe-
cialised foreign companies (Glencore, Barrick Gold 
and Yamana Gold, among others)”[5].The public and 
private sectors agree that the growth of the mining 
industry implies greater development and better 
socio-economic conditions. However, at the same 
time, there has been a sustained increase in con-
flicts linked to the impacts generated by mining, not 
only from an environmental, but also from an eco-
nomic and social point of view.

5 | National Directorate for Sectoral Planning (2016:4).
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INTRODUCTION

Furthermore, our country has worrying levels of 
public-private corruption, as well as serious insti-
tutional problems in preventing and prosecuting 
such illicit practices. Although there is a social con-
sensus surrounding this structural problem and the 
negative consequences of corruption for economic 
development and the democratic system as a whole, 
there are few - and sporadic - concerted efforts to 
combat it. Mining, like countless other productive 
sectors, is no stranger to this problem, and there is 
evidence of situations in which corrupt practices not 
only benefit some to the detriment of others, but in 
the long term harm society as a whole - including 
communities, companies and the state at different 
levels. And in contexts such as that of our country, 
structural corruption has corrosive effects on public 
institutions, weakening the entire “anti-corruption 
value chain” and fundamentally leaving society 
defenceless, lacking suitable tools to assert the en-
forcement of its rights.

This is why Poder Ciudadano decided to carry out 
this research. Levels of integrity in processes for 
awarding exploration and exploitation (mining) con-
cessions, the risks of corruption that can arise as a 
result of certain practices and the strong demand 
from communities to be consulted and participate 
in decisions related to the impacts -both positive 
and negative- generated by mining are the central 
themes of this study. Using a research tool devel-
oped by Transparency International, a corruption 
risk assessment report was produced at the national 
level. Within this framework, different phases were 
implemented, including the mapping of processes 
and practices, detection of vulnerabilities, risk anal-
ysis, validation of information by multiple stake-
holders, prioritisation of the risks identified, etc. 
Chapter I presents a description of the processes for 
awarding mining rights, as well as an explanation of 

what happens in practice and the relevant contex-
tual factors. Chapter II focuses on the analysis of 15 
corruption risks, addressing contextual factors, pro-
cess design, process practice, socio-environmental 
impact assessment and community consultation. It 
includes a summary of the results obtained and an 
overall interpretation of results. Finally, Chapter III 
presents an analysis identifying priority risks for fu-
ture efforts by civil society to reduce their likelihood 
and/or impact.

This analysis, carried out by Poder Ciudadano in con-
junction with a team of specialists, aims to serve as 
a primary contribution to the discussion surround-
ing improvements necessary to increase integrity in 
the mining concession process. It is imperative that 
the State, businesses, civil society and communities 
work together in order to improve the management 
of natural resources. This must be done to promote 
and enact social equity and to strengthen the mech-
anisms for preventing and sanctioning corruption, 
as common concerns that must be addressed in 
order to meet the Sustainable Development Goals.

Just as there are cases in which irregular practices 
and suspicions of corruption are observed, there 
are also a large number of situations and process-
es whereby the parties involved (company, society 
and State) have managed to strengthen ties and 
co-create various solutions to achieve conditions 
of integrity, active participation of society and more 
effective oversight within mining operations. This 
report aims to reflect on how to turn these good 
practices into public policies that guarantee better 
development conditions for both companies and 
society as a whole, without neglecting the role of 
all parties involved in creating stronger, fairer and 
more inclusive institutions.
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SCOPE OF RESEARCH

PROCESSES 
INVOLVED

The Accountable Mining Programme has two phases. 
This research forms part of the first of these phases, 
which consists of a corruption risk assessment in order 
to understand the nature and origins of corruption risks 
in the processes of awarding mining rights. In other 
words, it focuses on the first stage of the value chain in 
this sector.

Although the methodology refers to existing corruption 
risks in this phase, it is true that the analysis also took into 
account situations that, while not necessarily involving 
corruption risks, are understood as scenarios in which the 
integrity of processes could be violated. In other words, 
for the purposes of this report and as explained in more 
detail in Chapter III, shortcomings in the design of the pro-
cesses included in the scope of analysis, as well as certain 
identified practices (such as, for example, deviation from 
legally established timeframes), may generate conditions 

6 | MACRA (2017:17).
7 | National Mining Code, Article 44.

favourable to corruption, even though they do not prima 
facie cause an undue advantage.

The Mining Awards Corruption Risk Assessment Tool 
(MACRA) was developed as part of the Accountable Min-
ing Programme. It states that “assessment should focus 
primarily on processes related to the awarding of rights to 
explore and extract”[6]. Accordingly, this research focused 
on the processes for awarding “exploration permits” and 
“exploitation concessions”, as they are referred to in the 
Argentinean Mining Code.

With regard to exploitation concessions, the National Min-
ing Code establishes that both discoveries and expired 
and vacant mines are subject to exploitation conces-
sions[7]. It should be clarified that in the research conduct-
ed by Poder Ciudadano, maps of the process and practice 
of awarding mining rights were only drawn up for the 
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procedure of acquiring discovered mines. This decision 
is based on the fact that in recent years there have been 
changes to provincial regulations that provide for the cre-
ation of provincial mining companies, which have priority 
in acquiring expired and vacant mines through a special 
procedure. In this sense, priority was given to the study 
of the awarding of mines under the National Mining Code, 
which represents the traditional procedure. However, 
analysis of the role of provincial state-owned enterprises 
is addressed in risk CF-N1.

It was also decided to include the environmental and 
social impact assessment (ESIA) process in the analysis. 
This is because in Argentina “prior approval of the [Envi-
ronmental Impact] Report by the enforcement authority is 
required for the commencement of activities”[8]. Although 
Argentinean legislation only mentions “Environmental 
Impact Assessment”, without including the term “social”, 
we have used this category[9] because the EIA process in-
cludes the assessment of the communities located in the 
area of the mining project and also provides for a citizen 
participation phase. A preliminary analysis of the ESIA 
showed that it encompasses complexities, vulnerabilities 
and corruption risks that merit its inclusion within the 
scope of this research. For similar reasons, it was decided 
to also incorporate analysis of the participation phase, 
which includes the community consultation (CC) process, 
encompassing both Free, Prior and Informed Consultation 
with indigenous communities (ILO Convention 169) and 
the citizen participation provided for in Articles 19 and 
subsequent of the General Environmental Law (Law No. 
25,675/02).

Regarding mineral types, this research focuses on metal-
lic minerals, the first of the three categories of mineral 
established by the National Mining Code: “mines to which 
soil is incidental, which belong exclusively to the State, and 
which can only be extracted by virtue of a legal concession 
granted by a competent authority”[10]. In our country, these 
are the minerals that have the greatest importance in the 
economies of the selected provinces and that have the 

8 | National Mining Code, Article 253.
9 | Category suggested by the MACRA tool when identifying corruption risks to be analysed. Cf. MACRA (2017:66).
10 | National Mining Code, Article 2, section 1.
11 | MACRA (2017:17).
12 | For the selection of provinces, Step 1 of the MACRA tool (“Define the scope of the assessment”) was used.
13 | For this reason, some of the information presented below may be outdated at the time of publication of this report, April 2020.

greatest impact on the Gross Domestic Product (GPD) at 
the national level. Likewise, both the public debate and the 
potential cases of corruption and negative environmental 
and social impacts are fundamentally linked to the extrac-
tion of metallic minerals.

Finally, it should be clarified that the MACRA tool is de-
signed for mining activities that are in principle lawful, 
i.e. those that involve the use of formal channels and 
mechanisms to obtain mining rights.

JURISDICTIONS 
CONSIDERED

Argentina is a federal country, divided into 23 provincial 
states plus the Autonomous City of Buenos Aires, in addi-
tion to being subdivided into municipalities. Article 124 of 
the National Constitution states that “the provinces have 
primary ownership of the natural resources existing in 
their territory”.

Although there is national legislation - the National Mining 
Code, approved by Law Nº 1.919/1886 - regulation of the 
awarding of mining concessions is decided by the provinc-
es. For this reason, following the MACRA tool’s guidelines 
on how to proceed in the case of a decentralised mining 
regulatory regime[11], for this research we chose to an-
alyse two provinces in particular (San Juan and Jujuy), 
while also considering the relevant national regulations 
and information that was tangentially collected from other 
jurisdictions.

Preliminary research[12] was carried out in late 2018[13] 
based on the criteria suggested by the tool concerning 
the impact of mining, strategic value and some practical 
issues. Additionally, for each of these three points, MACRA 
includes a set of relevant criteria to be considered; based 
on these, San Juan and Jujuy were chosen as the provinc-
es for further analysis.
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The following is a brief summary of the most salient facts 
related to specific selection criteria.

 1.  IMPACT OF MINING

SIGNIFICANT ECONOMIC CONTRIBUTION
In San Juan, mining accounted for 40% of the provincial 
GPD in 2018 and was projected to increase from 40% to 
60% with expected new investments[14].

As for Jujuy, its lithium reserves are particularly notewor-
thy, as is the strategic value of this mineral at a national 
and global level. In July 2018, investments of more than 
USD 10 billion were announced in the sector, with Argenti-
na aiming to become the world’s leading lithium supplier 
within five years[15]. By 2017, there were already 63 lithium 
mining projects in the country, 13 of them in this prov-
ince[16].

HIGH LEVEL OF EXPLORATION AND EXTRACTION 
ACTIVITIES
San Juan and Jujuy are two of the provinces with the highest 
level of mining activity in the country. As of 2018 in San Juan 
there were 19 early projects in their early stages, 7 projects 
at advanced stages and 3 operating mines (Casposo, Gual-
camayo and Veladero), all metallic projects involving copper, 
gold, silver and molybdenum[17].

Jujuy has a high level of metallic mining activities in gold, 
silver, zinc, lead and lithium. In 2018, there were four pro-
jects in early stages and four mines in operation (Chinchil-
las, Pirquitas, Aguilar and Olaroz)[18].

ACTIVE OPERATORS
Both San Juan and Jujuy have Chambers that bring together 
the mining companies operating in each jurisdiction. These 
groups bring together both national and large international 
companies.

SOCIAL IMPACT AND CONFLICT 
In San Juan in September 2015, a cyanide water spill oc-
curred at the Veladero gold mine. The event was described 
as the most serious environmental pollution incident in 

14 | Télam (2017b).
15 | Argentina.gob.ar (2018).
16 | Aranda (2018a).
17 | National Directorate of Mining Promotion (2018).
18 | National Directorate of Mining Promotion (2018).
19 | Judicial Information Centre (2016), Judicial Information Centre (2018a), Profile (2017).
20 | Spaltro (2017).
21 | Latin American Mining Conflict Observatory (2018).
22 | Aranda (2018a).

the history of mining in Argentina: according to the courts, 
1,072,000 litres of cyanide solution were spilled, contam-
inating several rivers[19]. Legal proceedings were initiated 
as a result of a complaint by the Jáchal No Se Toca As-
sembly, which also became a plaintiff, reflecting not only 
the conflict generated by the activity, but also the increase 
in the number of ways for communities to demand legal 
redress for certain impacts and damages, not only at the 
environmental level, but also at the social level. This case 
was not isolated, as the same company was allegedly in-
volved in several spills[20].

Five conflicts directly linked to indigenous communities 
were reported in Jujuy between 2007 and 2014[21]. One of 
the most important was the Salinas Grandes conflict, in-
volving the provinces of Jujuy and Salta, in which 33 com-
munities denounced a lack of prior consultation in lithium 
mining exploration. This conflict reached the National 
Supreme Court of Justice and even the Inter-American 
Human Rights System[22].

 2.  STRATEGIC POTENTIAL FOR 
CONDUCTING RESEARCH

ACCESSIBILITY OF INFORMATION
A preliminary survey of the websites of provincial and 
national public bodies made it possible to identify readily 
available information relating to the selected jurisdictions, 
including the main laws and regulations governing the 
mining process, the administrative institutions and other 
parties involved in the awarding of rights, and general in-
formation on the sector.

ACCESS TO KEY INFORMANTS
The research team had previous contact with some rele-
vant informants (from different sectors), as well as with 
others who could serve as a link to establish new contacts. 
The names of those interviewed will be withheld to protect 
confidentiality.

KNOWN HISTORY OF CORRUPTION
Social organisations have been reporting for years that 

http://Argentina.gob.ar
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mining companies in different provinces make donations to 
various institutions “trying to indirectly influence public at-
titudes and limit the exercise of community opinion”, which 
has been described as a form of “private patronage”[23]. 
Likewise, the existence of links - allegedly illicit - between 
national and provincial public authorities - alleged cases 
of conflicts of interest, revolving doors[24], undue lobbying, 
among other issues - and mining companies, both national 
and multinational[25], has been publicly denounced on sev-
eral occasions.

On the other hand, amidst the judicial investigation known 
as the “Notebook Case” - one of the most momentous 
criminal corruption cases in contemporary Argentina, in 
which a criminal plot involving both political and economic 
power is being investigated - a businessman linked to the 
sector in one of the provinces analysed, acknowledged his 
participation in corrupt practices[26].

RELEVANCE TO THE PUBLIC AGENDA OF CORRUPTION 
RISKS IN THE AWARDING OF MINING RIGHTS
In recent years, mainly since the enactment in late 2017 of 
the national regulation on “criminal responsibility of legal 
persons” (Law No. 27.401/17), the issue of the role of com-
panies in acts of corruption has been on the agenda, both for 
the public and private sectors. This law, in addition to con-
sidering the criminal liability of companies for the commis-
sion of certain corruption offences[27], requires the adoption 
of “Integrity Programmes” as a condition for entering into 
certain contracts with the State[28]. This regulatory change 
is linked to the fact that multinational companies tend to 
promote policies from their parent organisations whereby 
subsidiaries and affiliates adopt compliance programmes 
including codes of ethics, whistleblower hotlines and train-
ing, among other important elements.

23 | Ortiz (2008).
24 | A revolving door is defined as the transfer of people from senior positions in 
the public sector to the private sector or vice versa.
25 | This information is derived from secondary sources and interviews.
26 | El Argentino (2019), Informe Digital (2018), El Heraldo (2019), Todo Noticias 
(2019), Devanna (2018), Informe Digital (2019).
27 | Law 27.401/17, Article 1.
28 | Law Nº 27.401/17, Articles 22, 23 and 24. 

KEY 
CONCEPTS

INTEGRITY

Poder Ciudadano understands public in-
tegrity policy as a set of actions, mecha-
nisms and procedures aimed at prevent-
ing, detecting and correcting irregularities 
that could lead to acts of corruption within 
the various state agencies, regardless of 
their level or ranking.

This policy should be based on four key 
pillars:

i) Ethical Exercise of Public Functions;

ii) Transparency and maximum disclosure 
of the Administration’s actions;

iii) Social Participation and Oversight of 
Public Governance and

iv) Accountability.

Furthermore, these actions, mechanisms 
and procedures must be designed taking 
into account the entire “anti-corruption 
value chain”: prevention, detection, inves-
tigation, sanctioning, recovery and repa-
ration of the damage done.
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CORRUPTION 

Transparency International defines corrup-
tion as “the abuse of entrusted power for 
private gain”.

As stated in MACRA, “this definition goes 
beyond power entrusted solely to govern-
ment officials. For example, power dele-
gated to community leaders by their own 
communities to represent their interests in 
negotiations with governments and com-
panies, or power delegated to companies 
to act in a certain way in negotiations with 
communities or government. This defi-
nition of corruption can include conduct 
that is not necessarily prohibited by law. 
However, when individuals abuse their po-
sition, power or privilege, whether legally 
or illegally, for their own benefit or for the 
benefit of a particular group, there are still 
negative consequences for people, the en-
vironment, democratic and government in-
stitutions and the economy”[29].

This research was designed and carried out 
in accordance with this framework adopted 
by MACRA. In this sense, behaviours have 
been included that those within the field in 
question do not usually perceive as corrupt 
or detrimental to the system of integrity 
and its principles.

29 | MACRA (2017:07).

TRANSPARENCY 
AND 
ACCOUNTABILITY 

The MACRA tool uses an approach to corruption prevention 
that “is based on two principles that drive Transparency 
International’s work: transparency and accountability”[30].

Promoting transparency involves working on two levels. 
Firstly, “transparency of rules”: when we know what 
laws, regulations and processes are in place – that is, 
when this information is in the public domain – we can 
compare what should happen with what is actually hap-
pening. Secondly, “transparency of practice”: when we 
have information about actual decisions and actions it is 
possible to hold individuals and organisations to account 
for their conduct. “Genuine transparency requires that in-
formation doesn’t just exist, but that it is publicly available, 
easily accessible and useable by all stakeholders”[31].

In terms of accountability, MACRA states a desire “to make 
decision-makers accountable or their decisions and 
actions. In the case of mining approvals, decision-makers 
may need some degree of discretion to ensure efficient 
allocation of permits and licences. It is therefore crucial 
that functioning accountability mechanisms such as clear 
and transparent decision-making criteria, publication of li-
cence details and other documents and audits are in place 
so that such discretion is not abused”[32].

30 | MACRA (2017:9).
31 | Ibid.
32 | Ibid.

Corruption Risks in Mining Concessions 
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CLARIFICATIONS ON METHODOLOGY
Appendix I details all relevant issues related to methodology for the design and implementation of this research. A brief 
summary of the central points is presented here.

The study follows the method contained in the MACRA tool which proposes the following steps:

During this research, interviews and meetings were held 
with 65 respondents from the public, private and civil soci-
ety sectors. In all cases, in order to ensure the quality and 
quantity of the information collected, it was agreed that 
the identity of the participants would be kept confidential, 
as permitted by the methodology applied[33]. 

Regarding the scores given to each corruption risk, the 
MACRA tool indicates that when this research is carried 
out in a country with a decentralised mining regulatory 
regime (as is the case in Argentina), the analysis of the 
process, practice and context should involve an approach 
at both the national and provincial levels[34].

The research carried out revealed that the awarding of 
mining rights involves process, practice and contextual 
factors associated with both the national and provincial 
governments. This means that in different jurisdictions 
there are both common problems and some substantial 
differences. For this reason, Poder Ciudadano understands 
that, strictly speaking, it would not be possible to award a 
score to a particular province, since elements related to 
the different levels of state organisation will always be 

33 | MACRA (2017:12).
34 | MACRA (2017:17). Notwithstanding this point, the tool does not specify how risk scoring should be implemented in this situation. 

involved in the analysis. Similarly, corruption risks could 
not be assessed by analysing only factors specific to the 
national government.

We have chosen to present an analysis of the situation of 
the country, not of any particular province(s), although in 
order to deepen the analysis of factors related to these ju-
risdictions, two provinces were selected, without diverting 
from the focus of the project, which is the national level. 
Ultimately, the two selected provinces do not constitute 
“test cases” for the reasons mentioned above.

For this reason, the scores set apply to the Argentinean 
state, covering both the national and provincial levels, 
based on the information gathered, and should not be 
understood as scores for San Juan or Jujuy specifically. 
In fact, the factors analysed in relation to the provincial 
states are not only related to these provinces, since, for ex-
ample, the opinions gathered in the interviews with private 
sector agents indicated that due to their presence in more 
than one province, much of the information provided was 
not limited to what was happening in the two provinces in 
question.

Analyse the context that 
influences the design and practice 

of the processes in place.

Identify the vulnerabilities in the design, practice and context of the 
awards process, and the subsequent risks of corruption (with reference 

to the 80 common corruption risks identified in the MACRA tool).

STEP 3STEPS 2A, 3A and 4

Validate risk assessments 
with stakeholders (interested 

parties) from different sectors.

Prioritise corruption  
risks for action.

Assess each risk systematically 
by analysing evidence about the 
likelihood and potential impact of 

the risk.

STEPS 5 and 6 STEP 7 STEP 8

Develop a map or flowchart of the selected 
processes and collect information about the 

practice of these processes.

Desarrollar un mapa o diagrama de flujo de los 
procesos seleccionados y recolectar información 

sobre la práctica de estos procesos.

STEP 1 STEP 2
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As mentioned, the awarding of mining rights 
is governed simultaneously by national and 
provincial regulations. Both were taken into 
account for the preparation of the 12 maps 
in this Chapter.

Both the provinces of San Juan and Jujuy 
have a Mining Procedure Code (MPC). From 
the analysis of both Codes, it is clear that they 
are quite similar to each other, in terms of the 
matters they regulate. This is the reason why 
the process maps for the granting of explora-
tion permits and exploitation concessions in 
both provinces are essentially identical (not 
so with regard to the ESIA process, which 
will be analysed throughout this Chapter). 
The difference lies in the authorities involved, 
which vary between provinces.

35 | National Mining Code, Articles 26 and 45.
36 | National Mining Code, Articles 8, 21 and 25 amongst others.

The regulations of the National Mining Code 
establish that whoever obtains an exploita-
tion concession does not necessarily have 
to have previously obtained an exploration 
permit for the same area[35]. This is the rea-
son why exploration permit and exploitation 
concession maps are presented separately. 

Regarding the method used in Argentina to 
grant mining rights, the National Mining Code 
opts for a “first come, first served” system, 
according to which the first applicant for a 
permit or concession will be the one to ob-
tain the right, as long as they comply with the 
steps and requirements established by the 
Law. Under the Mining Code system, anyone 
can apply[36] for a mining right.

INTRODUCTION

The process, practice 
and context of awarding 
mining rights 

01Ch
ap

te
r 
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01 The process, practice and context 
of awarding mining rights

SOME SPECIFIC CONCEPTS

• Mining fee: this is the payment made by the applicant 
for an exploration permit at the beginning of the process. 
Currently, the mining fee costs $1,600 per unit of meas-
urement for first category metallic mines[37].

• Environmental Impact Assessment (EIA): the process 
of identifying, predicting, assessing and mitigating the po-
tential impacts that a project, work or activity may cause 
to the environment in the short, medium and long term, 
prior to making a decision on the implementation of a pro-
ject. From a regulatory point of view, it is a technical and 
administrative procedure provided for in Law No. 25.675/02 
(General Environmental Law) of a preventive nature, which 
allows the competent environmental authority to make an 
informed decision regarding the environmental viability of 
a project and its environmental management[38]. Although 
Argentinean legislation only mentions Environmental Im-
pact Assessment, it also includes criteria for the analysis of 
social factors and provides for a citizen participation stage, 
as a prior and necessary step to obtain the Environmental 
Impact Statement (EIS).

• Environmental Impact Report (EIR): This is the central 
technical document of the EIA procedure, carried out by 
whoever is proposing the project (public or private), which 
must “contain a description of the methods to be used 

37 | Law 27.111/15, Article 2.
38 | National Secretariat for the Environment and Sustainable Development (2018).
39 | National Mining Code, Article 253.
40 | National Mining Code, Article 251.
41 | April 2020.

and the environmental protection measures that may be 
necessary”[39]. The obligation to carry out the EIA was es-
tablished through Law Nº 24.585/95, which added to the 
Mining Code the supplementary title “On environmental 
protection for mining activity[40].

• Environmental Impact Statement (EIS): This is the pro-
nouncement or decision of the competent authority, also 
known as an Environmental Licence in most countries, 
which determines the approval of the EIS after its evalua-
tion. An EIS is required for each stage of the project (Article 
252 of the National Mining Code).

AUTHORITIES INVOLVED

At the time of writing of this report, the national mining 
authority was the Secretariat of Mining Policy, under the 
National Ministry of Production and Labour. The main 
objectives of the Secretariat were the design and coordi-
nation of public policies at the federal level, the efficient 
administration of the Mining Investment Law (Law Nº 
24.196/93) and the promotion of investments in the sector 
at the international level. The national authorities that 
took office in December 2019 modified the position and 
name of this agency, which is now called the Secretariat 
of Mining, now belonging to the Ministry of Productive 
Development[41].
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Argentina also has a Federal Mining Council (COFEMIN), 
a body made up of the provinces and the national gov-
ernment[42], whose main mission is to actively participate 
in the design, implementation and monitoring of national 
mining policy.

In San Juan, the authority involved in the process of 
awarding rights is the Ministry of Mining, composed of the 
Technical Secretariat and the Secretariat of Environmental 
Management and Mining Oversight. The Technical Secre-
tariat is the area of the Ministry most closely involved in 
the process of awarding permits and concessions, and its 
functions include, among others, dealing with matters and 
issues related to mining rights, overseeing the process 
of granting rights, and organising and keeping the Mining 
Cadastre up to date. A noteworthy fact is that the province 
of San Juan has, within the Technical Secretariat, a Mining 
Council composed of four members[43], which is responsible 
for granting, denying or declaring mining rights expired. 
The Secretariat of Environmental Management and Mining 
Oversight is in charge of the Environmental Impact Assess-
ment process. This is the area of the Ministry that evaluates 
the Environmental Impact Reports submitted by companies 
in the sector.

42 | Law Nº 24.224/93, Article 11.
43 | One Technical Secretary, one Councillor with a degree in Mining Engineering, one Councillor with a degree in Geology and one Councillor with a degree in Law. (De-
cree Agreement 0052/18).
44 | Decree Law N° 46-H/65, Article 1.
45 | Decree Law N° 46-H/65, Article 6.

In the province of Jujuy, the competent authority is the Secre-
tariat of Mining and Hydrocarbons, composed of the Directo-
rate of Mining and Energy Resources and the Administrative 
Court of Mines (which is part of the Executive Authority, not 
the Judiciary). The Administrative Court of Mines plays a fun-
damental role in the procedure. Its purpose is to “hear and 
resolve the processing of exploration permits and mining 
concessions and the constitution, modification or extinction 
of these and other rights recognized by the Mining Code and 
supplementary laws”[44]. It is composed of the Judge, the 
Secretariat, the Clerk’s Office, the Graphic Registry and the 
Intake and Archive Desk[45]. It is also in charge of the Mining 
Cadastre, which is maintained by the Graphic Registry. The 
Directorate of Mining and Energy Resources exercises en-
vironmental policing powers and is involved in the Environ-
mental Impact Assessment stage of awarding mining rights.

During the EIA stage, the Mining Environmental Manage-
ment Unit (UGAMP), chaired by the Directorate of Mining 
and Energy Resources and made up of representatives 
of 16 provincial agencies (Secretariats of Environmental 
Management, Human Rights, Water Resources, Indigenous 
Communities, among others), is involved. Its purpose is to 
advise and counsel the mining authority on the approval, 
rejection or extension of EIRs.
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The applicant must obtain an Environmental Impact Statement before 
exploration activities can commence (see separate map).

No objections
are submitted

Objections are submitted 
and considered 

The Mining Council of the Ministry of Mining awards the permit. The Cadastral Register records it. 
The Mining Clerk's O�ce enters it in the Register of Exploration. The applicant is noti�ed in person or by o�cial letter.

The Mining Clerk’s O�ce 
(of the Technical Secretariat of 
the Ministry of Mining) certi�es 

the registration seal.

The applicant submits a request with 
payment of the fee and programme of 

minimum works

The Intake Desk (of the Technical 
Secretariat of the Ministry of Mining) 

applies the registration seal. 

The Mining Clerk's O�ce enters it in 
the Register of Exploration. Edicts 

are published in the 
O�cial Gazette and the owner of 

the land is noti�ed. Objections are 
accepted for 20 days.

The permit is not granted.
The applicant is noti�ed in person 

or by o�cial letter.
The �le is archived and 

recorded in the Register of 
Exploration, communicated to the 

Cadastre and published 
in the O�cial Gazette.

The vacant 
area is accepted

Withdrawal

The applicant is 
granted a 5-day 

hearing.

The Cadastral Register 
(of the Technical Secretariat 

of the Ministry of Mining) assigns 
a cadastral registration number 

to the 
�le and informs the 

Mining Clerk's O�ce of the 
status of the land.

THE AREA IS 
PARTIALLY 
OCCUPIED

No response

The fee is 
archived and 

refunded.

The vacant area 
is considered 

accepted.

THE AREA IS 
COMPLETELY 

OCCUPIED

The application 
is rejected. The applicant 
is noti�ed in person or by 

o�cial letter. The fee 
is refunded and the �le 

is closed.

THE AREA IS VACANT

PROCESS DESIGN
EXPLORATION PERMIT
San Juan Province 

Source: Prepared by the authors
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Regarding initiation of the procedure to apply for an explo-
ration permit, the National Mining Code establishes that 
any natural or legal person can be the holder of this mining 
right[46]. The procedure starts with the submission of the 
permit application containing the programme of minimum 
works and the payment of the exploration fee. The national 
regulations are supplemented by local regulations, which 
establish that the application must be submitted in trip-
licate using the form provided by the provincial mining 
authority. It also clarifies that priority is determined by the 
date and time of submission of the application under legal 
conditions[47].

The permit application must state the coordinates of the 
boundaries of the desired area, the purpose of the ex-
ploration, the name and address of the applicant and the 
owner of the land, amongst other information[48].

With regard to the programme of minimum works to be 
carried out, this must include an estimate of the invest-
ments to be made and the materials and equipment to be 
used for the work[49]. In addition, the applicant must submit 
a sworn statement on the absence of certain prohibitions 
established by the Code, related to the maximum surface 
area per person and the granting of successive permits 
for the same area[50]. The programme must also be sub-
mitted using the form designed by the mining authority[51].

46 | National Mining Code, Article 25.
47 | San Juan Mining Procedure Code, Article 35.
48 | National Mining Code, Article 25, San Juan Mining Procedure Code, Article 8.
49 | National Mining Code, Article 25.
50 | National Mining Code, Articles 29 and 30.
51 | San Juan Mining Procedure Code, Article 36.
52 | National Mining Code, Article 25, San Juan Mining Procedure Code, Article 40
53 | San Juan Mining Procedure Code, Article 8.

With regard to the exploration fee, the applicant must make 
a provisional payment corresponding to the units of meas-
urement applied for. If the permit is refused, the authority 
will refund it in full, or a pro-rata amount if the applicant 
agrees to a smaller surface area than the one requested. 
The authority has 10 days to reimburse the fee, starting 
from the decision to wholly or partially refuse the request-
ed permit. On the other hand, if an applicant submits a 
request for a permit but does not pay the fee, the mining 
authority may reject the request without appeal[52].

The request is submitted to the Technical Secretariat’s In-
take Desk, where the registration seal - which consists of a 
stamp indicating receipt of the document - is affixed, with, 
as emerged from the interviews conducted, a handwritten 
date and time of receipt. The registration seal is certified 
by the Mining Clerk of the same Technical Secretariat[53].

Subsequently, as shown in the diagram, the Cadastral 
Registry assesses the situation of the land and reports on 
its status. It may be that the area is vacant or that it is fully 
or partially occupied. The consequences of each of these 
scenarios can be seen in the diagram.

To conclude the procedure, the permit applicant may not 
commence exploration activities until they have complied 
with the requirements of the EIA procedure, which will be 
explained below.
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01 The process, practice and context 
of awarding mining rights

The Mining Clerk’s O�ce (of the 
Technical Secretariat of the Ministry of 
Mining) certi�es the registration seal.

The discoverer submits a 
concession application 
with a mineral sample.

The Intake Desk (of the Technical 
Secretariat of the Ministry of Mining) 

applies the registration seal.

The Cadastral Register 
(of the Technical Secretariat 

of the Ministry of Mining) 
reports the location of the 
discovery and survey area 

to the Mining Clerk's O�ce.

No responseWithdrawal

The application is archived.

THE AREA IS 
COMPLETELY 

OCCUPIED

No objections 
are submitted

Objections are lodged and 
decided at a hearing

No objections 
are submitted

Objections are submitted 
and considered

Within 30 days of the expiry of the deadlines for carrying out the legal duty, the interested 
party must apply for a request for the measurement and demarcation of ownership. This is 

published in the O�cial Gazette. Objections are accepted for 13 days and are resolved 
within 20 days of their submission.

The Mining Clerk’s O�ce registers the 
declaration of discovery. Edicts are 

published in the O�cial Gazette and 
the owner of the land is noti�ed. 

Objections are accepted for 60 days. 
Simultaneously, from the registration of 
the declaration of discovery, the period 
of 100 days to complete the legal duty 

begins.

The applicant 
receives a 15-day 

hearing.

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

The permit is not 
granted. The applicant 

is noti�ed in person or by 
o�cial letter. The �le is 
archived and recorded 

in the Register.

The Technical Secretariat registers the measurements, sends the 
�le to the Mining Council, and noti�es the applicant in person or 

by o�cial letter.

THE AREA IS VACANT

THE AREA IS 
PARTIALLY 
OCCUPIED

The applicant must 
submit the Environmental 

Impact Report prior to 
the commencement of 

extraction activities 
(see separate map).

The vacant area 
is accepted

The applicant must obtain an Environmental Impact Statement before 
exploration activities can commence (see separate map).

The Mining Clerk’s O�ce (of the 
Administrative Court of Mines) 
certi�es the registration seal.

The applicant submits a request 
with payment of the fee and 

programme of minimum works

The Intake Desk of the Administrative Court of 
Mines (of the Secretariat of Mining) applies the 

registration seal.

No objections 
are submitted

Objections are submitted and 
considered

The permit is awarded. The Administrative Court of Mines enters it in the Register of 
Exploration. The applicant is noti�ed in person or by o�cial letter.

The Administrative Court of Mines 
enters it in the Register of Explora-

tion. Edicts are published in the 
O�cial Gazette and the owner of 

the land is noti�ed. Objections are 
accepted for 20 days.

The permit is not 
granted. The applicant is 

noti�ed in person or by o�cial 
letter. The �le is archived and 

recorded in the Register of 
Exploration and published in 

the O�cial Gazette.

The Cadastral Register 
(of the Administrative Court of 

Mines) assigns a cadastral 
registration number to the �le and 
informs the Mining Clerk's O�ce of 

the status of the land.

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

The vacant area 
is accepted

The fee is 
archived and 

refunded.

Withdrawal

The applicant 
receives a 5-day 

hearing.

THE AREA IS 
PARTIALLY 
OCCUPIED

THE AREA IS 
COMPLETELY 

OCCUPIED

THE AREA IS VACANT

No response

The vacant area 
is considered 

accepted.

With regard to the process design for awarding explora-
tion permits, as can be seen in the diagrams, there are 
no differences in the steps compared to the procedure 
explained for the province of San Juan. As mentioned, this 
is due to the fact that the provincial laws are similar in 
their wording and both use the regulations contained in 
the National Mining Code as a frame of reference.

The procedure differs in the authorities involved in the 
various steps. In Jujuy, the Administrative Court of Mines 
receives the application, applies and certifies the registra-
tion seal, and also verifies and reports on the status of the 
land. Finally, it awards the permit and registers it in the 
Register of Exploration.

In this case, the same is true as in the province of San 
Juan, where the EIS must be obtained before any activity 
can be carried out.

EXPLORATION PERMIT
Jujuy Province

Source: Prepared by the authors
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The Mining Clerk’s O�ce (of the 
Technical Secretariat of the Ministry of 
Mining) certi�es the registration seal.

The discoverer submits a 
concession application 
with a mineral sample.

The Intake Desk (of the Technical 
Secretariat of the Ministry of Mining) 

applies the registration seal.

The Cadastral Register 
(of the Technical Secretariat 

of the Ministry of Mining) 
reports the location of the 
discovery and survey area 

to the Mining Clerk's O�ce.

No responseWithdrawal

The application is archived.

THE AREA IS 
COMPLETELY 

OCCUPIED

No objections 
are submitted

Objections are lodged and 
decided at a hearing

No objections 
are submitted

Objections are submitted 
and considered

Within 30 days of the expiry of the deadlines for carrying out the legal duty, the interested 
party must apply for a request for the measurement and demarcation of ownership. This is 

published in the O�cial Gazette. Objections are accepted for 13 days and are resolved 
within 20 days of their submission.

The Mining Clerk’s O�ce registers the 
declaration of discovery. Edicts are 

published in the O�cial Gazette and 
the owner of the land is noti�ed. 

Objections are accepted for 60 days. 
Simultaneously, from the registration of 
the declaration of discovery, the period 
of 100 days to complete the legal duty 

begins.

The applicant 
receives a 15-day 

hearing.

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

The permit is not 
granted. The applicant 

is noti�ed in person or by 
o�cial letter. The �le is 
archived and recorded 

in the Register.

The Technical Secretariat registers the measurements, sends the 
�le to the Mining Council, and noti�es the applicant in person or 

by o�cial letter.

THE AREA IS VACANT

THE AREA IS 
PARTIALLY 
OCCUPIED

The applicant must 
submit the Environmental 

Impact Report prior to 
the commencement of 

extraction activities 
(see separate map).

The vacant area 
is accepted

EXPLOITATION CONCESSION
San Juan Province

Source: Prepared by the authors
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01 The process, practice and context 
of awarding mining rights

As can be seen in the diagram, this step begins when the 
discoverer of a deposit submits an application in triplicate 
to the mining authority to request a concession for a first 
category mine[54][55]. This submission requires the use of the 
form made available by the provincial authority. The sub-
mission requirements are the same as those mentioned 
in the application for the exploration permit, provided for 
in Article 8 of the PMC: applicant’s data such as name and 
surname or company name, identity document, civil status, 
age, nationality, profession and domicile. In addition, the 
discoverer must include a mineral sample[56].

Regarding the location of mining rights, the Mining Code 
states that “ in determining the points representing the 
boundaries of the area covered by applications for explo-
ration permits, declarations of discovery, legal procedures, 
petitions for survey and other mining rights, a single coor-
dinate system shall be used, which shall be the one in use 
in the official mining cartography”[57].

With regard to the mineral sample, “prior verification of 
the existence of the mineral can only be required in case 
of disagreement”[58], so that the mining authority will only 
go to the site to verify the situation if the owner of the land 
or a third party contests the declaration of discovery or the 
sample submitted as false.

In contrast to what can be observed in the application 
process for an exploration permit, in the case that the re-
quested area is partially occupied, the authority will give the 
applicant a hearing for a period of 15 days; if the applicant 
does not respond within that period, the application will be 
archived[59]. In the case of an exploration permit, by contrast, 
in the absence of a response, the free zone will be consid-
ered as accepted by the applicant[60].

54 | First category mines belong to the state and are operated through a legal concession. They consist of the main metallic and non-metallic substances, solid mineral 
fuels and geothermal sources.
55 | San Juan Mining Procedure Code, Article 54.
56 | National Mining Code, Article 46.
57 | National Mining Code, Articles 19 and 46.
58 | National Mining Code, Article 47.
59 | San Juan Mining Procedure Code, Article 55
60 | San Juan Mining Procedure Code, Article 40.
61 | San Juan Mining Procedure Code, Article 57 and National Mining Code, Article 66.
62 | San Juan Mining Procedure Code, Article 57.
63 | San Juan Mining Procedure Code, Article 58.
64 | Catalano (1999:183).
65 | The Mining Code defines a claim as the extent of land within the limits of which the mining operator can operate his concession (Article 72).
66 | San Juan Mining Procedure Code, Article 59.
67 | Catalano (1999:202).
68 | San Juan Mining Procedure Code, Article 59.
69 | San Juan Mining Procedure Code, Article 62 and National Mining Code, Article 84.
70 | National Mining Code, Article 85.

If the land is vacant in its entirety or the applicant accepts 
the unoccupied part, the procedure continues at the Mining 
Clerk’s Office, which registers the declaration of discovery 
and publishes it in the Official Gazette so that any person 
with a legitimate interest may express their opposition 
within 60 days[61]. If objections are submitted and a decision 
is made against the discoverer, the file is closed[62]. If, on the 
other hand, no opposition is filed or the decision is in favour 
of the finder, the time periods for the next steps begin to 
elapse. Firstly, there will be 100 days to carry out the legal 
duty, starting with the notification of the registration[63]. The 
legal duty consists of the drilling carried out on the body of 
the deposit to reveal it and verify the existence and class of 
the mineral, among other characteristics[64].

Next, the application for the survey and demarcation of 
claims[65] must be made within 30 days of the expiry of the 
time period for carrying out the legal duty[66]. The act of sur-
veying and demarcation of claims has a special importance 
in the eyes of the law, since the right that the discoverer 
holds up to this moment and that has been registered “is 
exercised over an exploitable area until an indefinite point 
in time […] by surveying precisely, the field of exercise of 
this right is fixed and delimited and a definitive framework 
is given to the concept of the legal concession”[67].

At this point, a new publication of the application for survey 
is made in the Official Gazette[68]. Objections are received 
for 15 days, to be resolved at a hearing of interested parties 
within 20 days of their submission[69]. If no objections are 
presented or if they are resolved in favour of the discoverer 
of the deposit at a hearing, the survey is carried out[70], ap-
proved and the recording in the Register is ordered.
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No responseWithdrawal

The application is archived.

The Mining Clerk’s O�ce (of the 
Administrative Court of Mines) 
certi�es the registration seal.

The discoverer submits 
a concession application 
with a mineral sample.

The Intake Desk of the Administrative Court 
of Mines (of the Secretariat of Mining and 

Hydrocarbons) applies the registration seal.

The Cadastral Register 
(of the Administrative Court of 
Mines) reports the location of 
the discovery and survey area 

to the Mining Clerk's O�ce.

THE AREA IS 
COMPLETELY 

OCCUPIED

No objections 
are submitted

Objections are submitted 
and resolved in a hearing

No objections 
are submitted

Objections are submitted 
and considered

Within 30 days of the expiry of the deadlines for carrying out the legal duty, the interested 
party must apply for a request for the measurement and demarcation of ownership. This 
is published in the O�cial Gazette. Objections are accepted for 13 days and are resolved 

within 20 days of their submission.

The Administrative Court of Mines registers 
the declaration of discovery. Edicts are 

published in the O�cial Gazette and the 
owner of the land is noti�ed. Objections 

are accepted for 60 days. Simultaneously, 
from the registration of the declaration of 

discovery, the period 
of 100 days to complete the legal 

duty begins.

The applicant 
receives a 15-day 

hearing.

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

The permit is not 
granted. The applicant 

is noti�ed in person or by 
o�cial letter. The �le is 
archived and recorded 

in the Register.

The applicant must 
submit the Environmental 

Impact Report prior to 
the commencement of 

extraction activities 
(see separate map).

The vacant area 
is accepted

The Administrative Court of Mines awards the right and noti�es the 
applicant of the registration in person or by o�cial letter.

THE AREA IS VACANT

THE AREA IS 
PARTIALLY 
OCCUPIED

A copy is then granted to the concession holder as the de-
finitive title to the mining property[71]. The MC affirms that 
“full and lawful possession of the property is constituted 
by the survey”[72]. In this way, the exploitation concession 

71 | San Juan Mining Procedure Code, Article 63. 
72 | National Mining Code, Article 93.
73 | San Juan Mining Procedure Code, Article 34 and National Mining Code, Article 251.

right is awarded. Finally, in order to start the planned 
activities, the discoverer must submit the Environmental 
Impact Report (EIR) to the Mining Environmental Directo-
rate[73].

EXPLOITATION CONCESSION
Jujuy Province

Source: Prepared by the authors
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REJECTED AND APPLICANT 
NOTIFIED IN PERSON OR BY 

OFFICIAL LETTER.
Approved

The applicant or discoverer 
is noti�ed personally or by 

o�cial letter.

NO NEW ENVIRONMENTAL 
IMPACT REPORT 

SUBMITTED

New Environmental 
Impact Report submitted 

within 30 days.

REJECT

Find that the information 
is insu�cient.

Approve

The applicant submits an Environmental Impact Report to 
the Ministry of Mining.

The Mining Clerk’s O�ce certi�es the submission. 
The Directorate of Administrative Coordination analyses the type of project; if it is an operating project, 
it is sent to the Technical-Geological Directorate of Mining (of the Technical Secretariat), which classi�es 

it as small, medium or mega by means of a resolution.

The Directorate of Mining Environmental Assessment (of the Secretariat of Environmental Management and 
Mining Control) reviews it within 60 days. Small and medium-sized projects are evaluated by the 

Multidisciplinary Mining Environmental Evaluation Commission (CEMAM) and mega projects are evaluated 
by the Interdisciplinary Mining Environmental Evaluation Commission (CIEAM). Public notices are published 
in newspapers and on television calling for citizen participation, making the Environmental Impact Report 

available for comments or objections. The Directorate of Mining Environmental Assessment may:

The Minister of Mines 
issues an Environmental 
Impact Statement and 
noti�es the applicant 

in person or by 
o�cial letter.

The applicant may 
commence exploration 

activities. For exploitation, 
submission of the 

Environmental Impact Report 
is also required.

The Directorate of 
Mining Environmental 

Assessment reviews 
it within 30 days.

Once again, the diagram is the same as the one presented for the 
province of San Juan, with only the authorities involved changing.

ENVIRONMENTAL IMPACT ASSESSMENT 
San Juan Province

Source: Prepared by the authors
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REJECTED AND APPLICANT 
NOTIFIED IN PERSON OR BY 

OFFICIAL LETTER.
Approved

The applicant or discoverer 
is noti�ed personally or by 

o�cial letter.

NO NEW ENVIRONMENTAL 
IMPACT REPORT 

SUBMITTED

New Environmental 
Impact Report submitted 

within 30 days.

REJECT

Find that the information 
is insu�cient.

Approve

The applicant submits an Environmental Impact Report to 
the Ministry of Mining.

The Mining Clerk’s O�ce certi�es the submission. 
The Directorate of Administrative Coordination analyses the type of project; if it is an operating project, 
it is sent to the Technical-Geological Directorate of Mining (of the Technical Secretariat), which classi�es 

it as small, medium or mega by means of a resolution.

The Directorate of Mining Environmental Assessment (of the Secretariat of Environmental Management and 
Mining Control) reviews it within 60 days. Small and medium-sized projects are evaluated by the 

Multidisciplinary Mining Environmental Evaluation Commission (CEMAM) and mega projects are evaluated 
by the Interdisciplinary Mining Environmental Evaluation Commission (CIEAM). Public notices are published 
in newspapers and on television calling for citizen participation, making the Environmental Impact Report 

available for comments or objections. The Directorate of Mining Environmental Assessment may:

The Minister of Mines 
issues an Environmental 
Impact Statement and 
noti�es the applicant 

in person or by 
o�cial letter.

The applicant may 
commence exploration 

activities. For exploitation, 
submission of the 

Environmental Impact Report 
is also required.

The Directorate of 
Mining Environmental 

Assessment reviews 
it within 30 days.

Those obliged to comply with environmental protection 
rules in mining procedures are “all natural and legal 
persons, public and private, centralised or decentralised 
entities and National, Provincial and Municipal State En-
terprises that undertake activities included in Article 249 
[of the Mining Code]”[74]. Article 249 covers both explora-
tion and exploitation of mineral substances.

For the exploration stage, the EIR “shall contain a descrip-
tion of the methods to be employed and the environmental 
protection measures that may be necessary”. Furthermore, 
“prior approval of the Report by the enforcement authority 
shall be required for the commencement of activities”[75]. 
However, from the reading of Articles 251 and 253 MC it is 
clear that for exploitation activities only the EIA need only 
have been submitted, even if it has not yet been approved.

Specifically, the EIA must include “a) The location and 
environmental description of the area of influence; b) De-
scription of the mining project; c) Possible changes to soil, 
water, atmosphere, flora and fauna, relief and socio-cul-
tural environment; d) Measures for prevention, mitigation, 
rehabilitation, restoration or recomposition of the altered 
environment, as appropriate; e) Methods used”[76].

After the Mining Clerk’s Office has certified the submis-
sion, the Directorate of Administrative Coordination anal-
yses the type of project; if it is an operating project, it is 
sent to the Technical-Geological Directorate of Mining (of 
the Technical Secretariat), which classifies it as small, 
medium or mega by means of a resolution.

Small and medium-sized projects are evaluated by the 
Multidisciplinary Mining Environmental Evaluation Com-
mission (CEMAM), while megaprojects are evaluated by 
the Interdisciplinary Mining Environmental Evaluation 
Commission (CIEAM). CEMAM is made up of 11 agencies 
(sometimes 12), including the Subsecretariat of Environ-
mental Management and Mining Police, the Department 
of Hydrology, the Subsecretariat of Environment, the Sub-
secretariat of Water and Energy Resources, the National 
University of San Juan and the Catholic University of Cuyo, 

74 | National Mining Code, Article 247.
75 | National Mining Code, Article 253.
76 | National Mining Code, Article 262.
77 | Provincial Decree Nº 1.679/06, Articles 8 and 9.
78 | Decree N° 1.815/04, Article 5.
79 | Decree Nº 1.679/06, Article 6 and Decree Nº 1.815/04, Article 2.
80 | National Mining Code, Article 254 and General Law on the Environment of the Province of San Juan, Article 12.
81 | National Mining Code, Article 255.

among others. The CIEAM has representatives from 15 
agencies, including several of those mentioned above.

In the case of small and medium-sized exploitation pro-
jects, the publication of edicts is made for three days, the 
Environmental Impact Report is made available for public 
consultation for five working days (depending on whether 
it is a small or medium-sized project, respectively). Three 
working days - for small projects - or five working days - 
for medium-sized projects - are granted for the purpose 
of submitting “comments or duly substantiated objec-
tions”[77].

For mega-projects, the State must “publish notices in a 
local print publication and a local television channel, those 
with the widest circulation, inviting citizen participation”, 
“sufficiently in advance to effectively guarantee citizens’ 
rights to consultation and feedback”, and “citizen con-
sultation must be satisfied, with an open mechanism of 
attention, provision of information and documentation to 
those who require it”; “the Project Environmental Impact 
Report […] must be available to the public for sixty cal-
endar days”, and “ opinions submitted within that period 
in opposition to the environmental impact report must be 
heard and assessed by the CIEAM and, where appropriate, 
rebutted in a well-founded manner and by means of an 
administrative act by the Enforcement Authority”[78].

CEMAM or CIEAM, depending on the type of project, will 
produce a Technical Ruling on the appropriateness of ap-
proving or rejecting the EIS submitted. The absence of a 
Technical Ruling will render the EIS null and void[79].

The Mining Technical-Geological Directorate may consider 
the information to be insufficient, reject the EIA or approve 
it[80]. If, by means of a reasoned decision, it considers that 
the EIA is insufficient, the responsible party may submit a 
new EIA within 30 working days of being notified[81].

The enforcement authority has a period of no more than 
60 working days to expressly approve or reject the EIA 
from the time it is submitted by the interested party (Ar-
ticle 254 MC).
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The Secretariat of Environmental Quality (of the Ministry of 
Environment) evaluates the existence of irremediable 

impediments according to environmental standards and, 
based on reports from the Administrative Court of Mines 
(of the Secretariat of Mining), veri�es the territorial scope 
of the project and the municipality in which it is located.

The Provincial Directorate of Mining and Energy 
Resources prepares noti�cations for indigenous 

communities, individual land owners and the Municipal 
Authority. It noti�es the applicant by letter or in person, 

and the applicant is required to comply with these 

THE APPLICANT MAY COMMENCE PROSPECTING 
OR EXPLORATION ACTIVITIES. IN ORDER TO START 

EXPLOITATION ACTIVITIES IT IS SUFFICIENT TO 
HAVE SUBMITTED THE ENVIRONMENTAL IMPACT 

REPORT.

The applicant submits a new 
Environmental Impact 

Statement within 30 days

The application 
is archived.

The Provincial Directorate 
of Mining and Energy 

Resources sends the report to 
the Secretary of Environmental 

Quality 
(of the Ministry of 

Environment) 

The applicant 
withdraws

Rejection with noti�cation 
to applicant person or by 

The applicant submits a new 
Environmental Impact Report 

within 30 days and repeats 
the procedure.

The applicant does 
not respond

ENVIRONMENTAL IMPACT ASSESSMENT
Jujuy Province

Source: Prepared by the authors

THE APPLICANT MAY COMMENCE PROSPECTING 
OR EXPLORATION ACTIVITIES. IN ORDER TO START 

EXPLOITATION ACTIVITIES IT IS SUFFICIENT TO 
HAVE SUBMITTED THE ENVIRONMENTAL IMPACT 

REPORT.

The applicant complies 
with these noti�cations 

and submits the 
environmental impact 

report for analysis.

A date is set for a 
consultative meeting 

between the applicant 
and the owners of the 

land within 30 days.

The Intake Desk (of the Secretariat of 
Mining and Hydrocarbons) creates the 

respective �le, entering it in the main �le 
corresponding to the concession and 

informing the Ministry of Environment.

The applicant submits the 
Environmental Impact Report, 

prepared by a professional registered 
with the Registry of Environmental 

Consultants (of the Provincial 
Directorate of Mining and Energy 

Resources). It certi�es ful�lment of the 
citizen participation requirement, 

notifying the individual or community 
owners of the land surface.

Reject without further 
formalities if the applicant 

is disquali�ed or 
sanctioned.

Continue the 
analysis.

The Provincial Directorate 
of Mining and Energy 

Resources (of the Secretariat of 
Mining and Hydrocarbons) 
reviews compliance with 

formal requirements within 

Notify the applicant in 
person or by o�cial letter 

that the formal 
requirements are not met.

The Provincial Directorate of Mining and 
Energy Resources forwards the 

proceedings to the Provincial Mining 
Environmental Management Unit UGAMP 

(advisor to the Provincial Directorate of 
Mining) which issues 

a technical ruling on the EIA and 
other documentation. 

It can make reasoned observations, 
propose veri�cation procedures and 

recommend the approval, clari�cation or 
rejection of the report. It delivers its 

technical ruling at the evaluation meeting 
for the environmental impact report.

The Provincial Directorate of 
Mining and Energy Resources 

informs the Provincial 
Ministry of Environment of 
the proceedings. It issues a 
ruling on the impact report, 

within a maximum of 60 days 
from the date of submission 

of the report by the applicant 
(unless there are justi�ed 

interruptions to the 
procedure).

The Provincial Directorate of Mining and 
Energy Resources appoints by lot a 

professional registered with the Registry 
of Environmental Consultants (of the 
Provincial Directorate of Mining and 

Energy Resources) who issues an expert 
opinion.

The Environmental 
Impact Statement (EIS) 

is approved and issued. The 
applicant is noti�ed in person 

or by o�cial letter, as well 
as to the landholders 

and the Provincial Ministry 
of the Environment 

(which registers it in the 
mining application �le).
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The general guidelines defined in the MC for the EIA, 
already mentioned in the San Juan procedure, are also 
applicable to the Jujuy procedure. The diagram shows in 
detail the steps for obtaining the EIS. The provincial reg-
ulation governing this procedure is Decree No. 5.772/10.

To initiate the process, it should be noted the Decree es-
tablishes that “the Environmental Impact Report must be 
prepared by professionals specialised in mining environ-
mental issues or with expertise in the field, duly registered 
in the Registry of Environmental Consultants, which is to 
be administered by the Provincial Environmental Author-
ity, who will establish the requirements for admission”[82]. 
The Provincial Mining Environmental Management Unit 
(UGAMP) receives the EIAs, after they have passed through 
the Secretariat of Mining and the Secretariat of Environ-

82 | Decree Nº 5.772/10, Article 14.
83 | Decree Nº 5.772/10, Article 23.

mental Quality of the Ministry of Environment. UGAMP 
issues a technical ruling on the EIA, in order to advise and 
counsel the mining authority on the approval, rejection or 
extension of the reports. However, the Provincial Mining 
Directorate may adopt or discard the observations made 
in the technical ruling by UGAMP[83].

As may be observed, two different Ministries are involved 
in the procedure: the Ministry of Mining and the Ministry of 
Environment. Here, unlike in San Juan, the environmental 
authority is not part of the Ministry of Mining, but outside 
of it. As will be seen below, this is considered a strength 
of the design of the process, as it should create the condi-
tions for more and better regulation (although it does not 
guarantee it).

The first aspect relates to legal regulation of the steps 
and requirements for obtaining an exploration permit 
or exploitation concession. It is true that in the National 
Mining Code there are certain unregulated items and 
some outdated rules, among other problems (see risk 
PD3). However, the vast majority of issues are regulated. 
Furthermore, precise deadlines are provided for almost 
all steps; the problem, in this case, does not lie in the 
legal design, but in widespread non-compliance with 
deadlines in practice (see risk PD12

Related to the previous point, another strength is that 
anyone - in principle - can apply for mining rights, 
as the law allows for a more open system, without 
granting a priori preferences to certain sectors. 
However, this fact has also been referred to as a 
vulnerability in the sense that it could favour the 
development of a system of “coffee miners”.

One of the most notable features of the anti-corruption 
regulations is the “first-come, first-served” system, 
which eliminates the discretionality that exists in 
tendering or similar systems. Of course, this strength 
is rendered abstract in cases where the recording of 
the order of submission of applications is deliberately 
altered (see risk PP3). It should be noted that the analysis 
here is not about whether this type of system is the most 
appropriate or efficient for the granting of mining rights, 
but only about its impact on the prevention of corrupt 
practices.

The fourth point to highlight is the integrity afforded 
by the separation of the environmental and mining 
authorities into different ministerial portfolios -as in the 
case of Jujuy. This is fundamental in order to strengthen 
the evaluation and oversight role of the environmental 
authorities and their autonomous operation relative to 
the mining authority and its interests (which are mainly 
related to the promotion of mining, among other issues). 
Of course, belonging to separate ministries does not 
in itself guarantee such autonomy, let alone efficient 
processes, but it is a positive aspect to highlight.

1

3

2

4

Strengths of the mining rights 
award process
Four main strengths have been identified in the design of 
the process:
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The following are the main vulnerabilities identified in the 
process design for awarding mining rights in Argentina. 
During the research, vulnerabilities were identified based 
on the 80 model risks included in the MACRA tool. Each 
vulnerability can lead to more than one risk (potentially 
dozens), including some that are not among the 15 that 
were finally selected in this research to be analysed in 
depth. Similarly, they can also lead to other risks not con-
tained in the 80 offered by the MACRA tool. In the following, 
vulnerabilities will be associated exclusively with the 15 
corruption risks chosen for analysis. The connection to the 
vulnerabilities will be further explored in the risk analysis 
section of this report.

• IN ACCORDANCE WITH THE NATIONAL MINING CODE, 
ANY PERSON MAY APPLY FOR A MINING RIGHT. 

This may create conditions for the existence of those re-
ferred to as “coffee miners”, that is to say, persons who 
request mining permits for certain areas with no intention 
of working them, exclusively for speculative purposes to 
negotiate the sale of rights to businesses who actually wish 
to work the deposits.

This vulnerability is associated with the following corrup-
tion risks:

 - PP4: What is the risk that applicants for licences etc. 
will be controlled by undeclared beneficial owners?

 - PP16: What is the risk that mining companies can 
stockpile licences or permits, without actually doing 
any work? What is the risk that mining companies can 
stockpile licences or permits, without actually doing 
any work?

• THE EXPLORATION FEE ESTABLISHED BY THE MINING 
CODE IS OBJECTIVELY LOW.

This also encourages speculative mining, as it can create 
the conditions for mining rights to be awarded to people 
who do not have the technological, economic and profes-
sional capacity to carry out the work.

This vulnerability is associated with the following corrup-
tion risks:

- PP4: What is the risk that applicants for licences etc. 
will be controlled by undeclared beneficial owners?

 - PP16: What is the risk that mining companies can 
stockpile licences or permits, without actually doing 
any work? 

• THE INSTRUMENTS AND MECHANISMS PROVIDED BY 
THE MINING CODE TO REVOKE A MINING CONCESSION 
FROM A NON-OPERATOR ARE LIMITED.

It takes several years for the mine to become vacant, as 
it can be maintained for such a period of time by paying 
small amounts of money. This situation can also facilitate 
speculative mining and the possible hoarding of areas in 
order to put pressure on companies (who wish to explore 
and/or operate them) to negotiate with the person who 
has acquired the rights.

This vulnerability is associated with the following corrup-
tion risks:

 - PP16: What is the risk that mining companies can 
stockpile licences or permits, without actually doing 
any work? 

• SEVERAL PROVINCES HAVE CREATED PUBLIC COMPA-
NIES THAT ARE GIVEN PREFERENCE TO EXERCISE MIN-
ING RIGHTS OVER VACANT AND EXPIRED MINES. 

This implies that private companies wishing to work these 
areas must partner with the state-owned company. Regard-
less of discussions on the provisions of the National Mining 
Code in this respect, the participation of state-owned com-
panies could lead to preferential legal treatment.

This vulnerability is associated with the following corrup-
tion risks:

 - CF-N1: In cases where a provincial state-owned 
company has a statutory priority for access to mining 
rights over an area, what is the risk of that right being 
obtained or retained through corrupt practices?

 - PD12: What is the risk that the duration and timing of 
each step of the awards process can be manipulated?

Vulnerabilities of the mining rights 
award process
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 - PP-N1: What is the risk that licence and permit 
holders who violate their licence conditions may avoid 
prosecution or other effective sanctions?

• PUBLIC ACCESS TO EXPLORATION PERMIT AND EX-
PLOITATION CONCESSION FILES IS NOT CLEARLY ESTAB-
LISHED. 

The National Mining Code does not mention it. The Mining 
Procedure Codes of San Juan and Jujuy establish the fol-
lowing: “The files are public. Interested parties shall have 
the right at all times to be informed of their status, either 
in person or through their representatives, as long as they 
are not being dispatched for resolution”[84]. In other words, 
while the first part seems to indicate public access to the 
files, the second part establishes a limitation, implying that 
this public access is exclusively for those who have applied 
for rights. This ambiguity may give the authorities certain 
discretionary powers, restricting access to information of a 
public nature.

Insofar as this vulnerability impacts the capacity for social 
control over potential corrupt practices and diminishes 
the transparency of procedures, we consider that it can be 
associated with all corruption risks.

• AT THE FEDERAL LEVEL, THERE IS NO UNIFORM PRO-
CEDURE IN PLACE FOR CARRYING OUT ENVIRONMENTAL 
IMPACT ASSESSMENTS IN THE MINING SECTOR.

This implies an absence of uniform criteria for this pro-
cess. At the provincial level, San Juan and Jujuy have their 
own regulations establishing distinct procedures, with 
different responsible authorities.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available? 

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports? 

 - ESIA-N2: What is the risk that the terms of reference 
or criteria (formal and substantive) for Socio-Environ-
mental Impact Assessment reports will not be clear or 
publicly available? 

84 | Article 6.

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?

• THE CRITERIA THAT MAKE IT POSSIBLE TO DETERMINE 
A PRIORI WHETHER AN ENVIRONMENTAL IMPACT RE-
PORT MEETS ESSENTIAL ACCEPTANCE REQUIREMENTS 
ARE NOT EXPLICIT. 

Therefore, there is always room for discretion in the as-
sessment, and it also prevents proper scrutiny by com-
munities.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available? 

 - PP-N1: What is the risk that licence and permit 
holders who violate their licence conditions may avoid 
prosecution or other effective sanctions? 

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports? 

 - ESIA-N2: What is the risk that the terms of reference 
or criteria (formal and substantive) for Socio-Environ-
mental Impact Assessment reports will not be clear or 
publicly available?

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?

• IN THE CASE OF JUJUY, COMPANIES ARE REQUIRED BY 
LAW TO HIRE CONSULTANTS TO CARRY OUT ENVIRON-
MENTAL IMPACT REPORTS. 

It is essential that these professionals are registered 
with the “Registry of Environmental Impact Assessment 
Consultants of the Secretariat of Environmental Quality”. 
Therefore, it is possible that the company does not know 
them, does not trust them or considers that they do not 
have sufficient expertise. These professionals, moreover, 
do not have a fixed deadline to deliver their report.
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This vulnerability is associated with the following corrup-
tion risks:

 - PD12: What is the risk that the duration and timing of 
each step of the awards process can be manipulated?

• IN THE CONTEXT OF THE ENVIRONMENTAL IMPACT AS-
SESSMENT PROCEDURE, MINING COMPANIES INTERACT 
WITH DIFFERENT AREAS OF THE STATE, WHICH MAY OP-
ERATE WITHOUT THE NECESSARY COORDINATION AND 
WITH DIFFERENT APPLICABLE PROCEDURES.

Esto podría generar un incremento de la burocracia y por 
lo tanto una extensión injustificada de la temporalidad de 
los procesos.

This vulnerability is associated with the following corrup-
tion risks:

 - PD12: What is the risk that the duration and timing of 
each step of the awards process can be manipulated?

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports?

 - ESIA-N2: What is the risk that the terms of reference 
or criteria (formal and substantive) for Socio-Environ-
mental Impact Assessment reports will not be clear or 
publicly available?

• THE NATIONAL MINING CODE REQUIRES THE ENVI-
RONMENTAL IMPACT REPORT TO BE SUBMITTED AND 
APPROVED BEFORE EXPLORATION ACTIVITIES CAN 
COMMENCE. 

However, for exploitation activities, it must only be sub-
mitted. Here a situation of unreasonable regulation can be 
observed, as lesser requirements are set at the stage of 
greatest impact[85].

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

85 | National Mining Code, Articles 251 and 253.
86 | The legal duty is understood to be a hole excavated in the form of a shaft, gallery or trench so that the deposit and its technical characteristics can be recognised.
87 | National Mining Code, Article 68.
88 | According to Article 2162 of the National Civil and Commercial Code, an easement is a “real right that is established between two properties and that grants the owner 
of the dominant property a certain utility over the servient property of another. The utility may be purely recreational”

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?

• THE NATIONAL MINING CODE REGULATES A CERTAIN 
FORM OF “LEGAL DUTY”[86] (BY MEANS OF A CUTTING)[87], 
WHICH IS INTENDED FOR VEIN-BASED MINES[88]. 

This is appropriate for older forms of mining, but is not ap-
propriate for dispersed mines. Therefore, the law does not 
adequately regulate the legal duty to prove the existence 
of the latter. This may lead to authorities not complying 
with this legal requirement as it is considered obsolete.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

• ARGENTINA HAS RATIFIED ILO CONVENTION 169; HOW-
EVER, IT DOES NOT HAVE A REGULATORY PROCEDURE AT 
THE FEDERAL LEVEL FOR ITS IMPLEMENTATION. 

The Convention establishes the obligation of the state to 
carry out a process of free, prior and informed consultation 
with the indigenous communities located in the territories 
where a project (in this case, a mining project) is to be de-
veloped.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports? 

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?
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The applicant must obtain an Environmental Impact Statement before exploration 
activities can commence (see separate map).

The permit is not 
granted. The applicant is 

noti�ed in person or by o�cial 
letter. The �le is archived and 

recorded in the Register of 
Exploration and published in 

the O�cial Gazette.

No objections 
are submitted

Objections are submitted 
and considered

The Mining Council of the Ministry of Mining issues the permit. 
The Administrative Court of Mines enters it in the Register of Exploration. The 

applicant is noti�ed in person or by o�cial letter.

In general, the timeframes for the process are not respected.

The Mining Clerk’s O�ce enters it 
in the Register of Exploration. 

Edicts are published in the 
O�cial Gazette and the owner of 

the land is noti�ed.

The vacant 
area is 

accepted

Withdrawal

The applicant 
receives a 5-day 

hearing.

THE AREA IS 
PARTIALLY 
OCCUPIED

No response

The fee is 
archived and 

refunded.

The vacant area 
is considered 

accepted.

THE AREA IS 
COMPLETELY 

OCCUPIED

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

THE AREA IS VACANT

The Mining Clerk’s O�ce (of the 
Technical Secretariat of the Ministry of 
Mining) certi�es the registration seal.

The applicant submits a request 
with payment of the fee and 

programme of minimum works.

The Intake Desk (of the Technical 
Secretariat of the Ministry of Mining) 

applies the registration seal.

The Cadastral 
Register (of the Technical 
Secretariat of the Ministry 

of Mining) assigns a cadastral 
registration number to the 

�le and informs the Mining Clerk's 
O�ce of the 

status of the land.

Land status is not veri�ed 
immediately but at a later date. 
There is currently no online and 

up-to-date cadastre for immediate 
veri�cation. The registration seal is 

applied manually.

 - CC2: Assuming consultation with affected commu-
nities or landholders is required, what is the risk that 
negotiations for landholder or community agreements 
can be manipulated?

• THERE IS NO SPECIFIC REGULATION ON THE VALUE OF 
EASEMENTS.

This allows for predatory negotiations (fixing amounts to 
be paid on a discretionary basis) by both the landowner 
and the mining companies, as the case may be.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

• IN JUJUY, THE DECREE REGULATING THE ENVIRON-
MENTAL IMPACT ASSESSMENT PROCEDURE 

Does not explicitly establish how notification of commu-
nity landholders should be implemented so that they 
are aware of the Environmental Impact Report and can 
formulate objections and comments in the course of prior 
consultation[89]. 

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports? 

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?

89 | Decree No. 9194-DEyP/2019 mentions the Secretariat as one of the bodies that make up UGAMP and that analyse the Report. In turn, Regulation No. 5772-P/10 
states that landholders must be notified but does not provide further details on how and does not specify that the secretariat is to do so.
90 | Article 20.
91 | Article 19. 

• DURING THE ENVIRONMENTAL IMPACT ASSESSMENT 
PROCESS, THE PROVINCIAL DIRECTORATE OF MINING OF 
JUJUY

After receiving the technical ruling from the Provincial 
Mining Environmental Management Unit (UGAMP), may 
approve the report even without community consent, 
because this is not established as binding in the provincial 
regulations.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?

• IN SAN JUAN, A PUBLIC PARTICIPATION PROCESS IS 
ONLY ESTABLISHED FOR EXPLOITATION PROJECTS, BUT 
NOT FOR EXPLORATION.

Furthermore, the established procedure lacks an oral 
component. While the General Environmental Law refers 
to “consultation procedures or public hearings”[90], an ex-
clusively written procedure does not adequately guaran-
tee the right of all persons to be consulted and to give their 
opinion[91], especially considering the technical complexity 
of Environmental Impact Reports.

This vulnerability is associated with the following corrup-
tion risks:

 - PD3: What is the risk that the steps of an awards 
process will not be clear or publicly available?

 - ESIA-N1: What is the risk of inadequate verification 
of the accuracy and veracity of ESIA reports?

 - CC-N1: Assuming that consultation with affected 
communities is required, what is the risk that the 
process of free, prior and informed consultation with 
indigenous communities and the participation of 
non-indigenous communities will not be respected?
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The applicant must obtain an Environmental Impact Statement before exploration 
activities can commence (see separate map).

The permit is not 
granted. The applicant is 

noti�ed in person or by o�cial 
letter. The �le is archived and 

recorded in the Register of 
Exploration and published in 

the O�cial Gazette.

No objections 
are submitted

Objections are submitted 
and considered

The Mining Council of the Ministry of Mining issues the permit. 
The Administrative Court of Mines enters it in the Register of Exploration. The 

applicant is noti�ed in person or by o�cial letter.

In general, the timeframes for the process are not respected.

The Mining Clerk’s O�ce enters it 
in the Register of Exploration. 

Edicts are published in the 
O�cial Gazette and the owner of 

the land is noti�ed.

The vacant 
area is 

accepted

Withdrawal

The applicant 
receives a 5-day 

hearing.

THE AREA IS 
PARTIALLY 
OCCUPIED

No response

The fee is 
archived and 

refunded.

The vacant area 
is considered 

accepted.

THE AREA IS 
COMPLETELY 

OCCUPIED

The application is 
rejected. The applicant 

is noti�ed in person or by 
o�cial letter. The fee 

is refunded and the �le 
is closed.

THE AREA IS VACANT

The Mining Clerk’s O�ce (of the 
Technical Secretariat of the Ministry of 
Mining) certi�es the registration seal.

The applicant submits a request 
with payment of the fee and 

programme of minimum works.

The Intake Desk (of the Technical 
Secretariat of the Ministry of Mining) 

applies the registration seal.

The Cadastral 
Register (of the Technical 
Secretariat of the Ministry 

of Mining) assigns a cadastral 
registration number to the 

�le and informs the Mining Clerk's 
O�ce of the 

status of the land.

Land status is not veri�ed 
immediately but at a later date. 
There is currently no online and 

up-to-date cadastre for immediate 
veri�cation. The registration seal is 

applied manually.

PROCESS PRACTICE FOR THE EXPLORATION PERMIT
San Juan Province

PROCESS PRACTICE
This research identified a variety of vulnerabilities in 
practice of varying degrees, both in terms of their number 
and their impact on the process of awarding mining rights. 
Some strengths were also identified that are pertinent to 
mention in this report. In this section, some of the main 

strengths and vulnerabilities in practice are summarised 
for each of the stages of the procedure. The exploration 
permit and exploitation concession will be discussed 
together for the two provinces, while the Environmental 
Impact Assessment will be presented separately.

Source: Prepared by the authors
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The vacant 
area is 

accepted

The fee is 
archived and 

refunded.

The vacant area 
is considered 

accepted.

Withdrawal No response

The applicant must obtain an Environmental Impact Statement before 
exploration activities can commence (see separate map).

An Environmental 
Impact Statement 

is required to 
award the mining 
right (exploration 
or exploitation).

Land status is not veri�ed 
immediately but at a later date. 
There is currently no online and 

up-to-date cadastre for immediate 
veri�cation. The registration seal is 

applied manually.

In general, the timeframes for the process are not respected.

The applicant is 
granted a 5-day 

hearing.

No objections 
are submitted

Objections are submitted 
and considered 

The permit is awarded. The Administrative Court of Mines enters it in the 
Register of Exploration. The applicant is noti�ed in person or by o�cial letter.

The permit is not 
granted. The applicant is 

noti�ed in person or by o�cial 
letter. The �le is archived and 

recorded in the Register of 
Exploration, communicated to the 

Cadastre and published 
in the O�cial Gazette.

The Mining Clerk's O�ce enters it in 
the Register of Exploration. Edicts 

are published in the 
O�cial Gazette and the owner 

of the land is noti�ed. Objections 
are accepted for 20 days.

The Cadastral 
Register (of the Technical 
Secretariat of the Ministry 

of Mining) assigns a 
cadastral registration 

number to the �le and 
informs the Mining Clerk's 

O�ce of the status 
of the land.THE AREA IS 

PARTIALLY 
OCCUPIED

THE AREA IS 
COMPLETELY 

OCCUPIED

THE AREA IS VACANT The application is 
rejected. The applicant is 
noti�ed in person or by 

o�cial letter. The fee 
is refunded and the �le 

is closed.

The Mining Clerk’s O�ce (of the Technical 
Secretariat of the Ministry 

of Mining) certi�es the registration seal.

The applicant submits a request 
with payment of the fee and 

programme of minimum works

The Intake Desk (of the Technical Secretariat of the 
Ministry of Mining) applies the registration seal. 

EXPLORATION PERMIT 
San Juan Province

Source: Prepared by the authors
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As can be seen in the diagrams, three key deviations from 
the legal design of the process were identified in the prac-
tice of awarding exploration permits.

The first consists of a vulnerability that recurs throughout 
the rest of the processes (exploitation concession and 
ESIA) in terms of deviation from the legally established 
process timeframes. Certain steps and stages that ac-
cording to the National Mining Code should take weeks or 
only a few months, can - according to various interviews 
- take years, which can lead to uncertainty as to exactly 
how long each phase of the procedure will take. This issue 
is addressed specifically in the analysis of risk PD12.

The second key difference identified (considered, for the pur-
poses of this study, as a vulnerability) is that when a person 
submits a request for a certain area, the check on the status 
of the area of the request (whether it is vacant or fully or 
partially occupied) is not carried out immediately upon sub-
mission of the request. The National Mining Code indicates, 
in Article 49, that it should occur immediately; however, the 
status of the area (vacant or otherwise) is reported to the 
applicant a few days later. In this way, “the protection that 
the law is intended to provide the discoverer disappears”[92].

The latter is related to a technological vulnerability of this 
context: the provinces do not have an online and up-to-
date Cadastre that would allow them to verify the status 
of the area at the moment the application is submitted. 
Also, when the application is received at the Intake Desk, 
the seal (a stamp indicating receipt of the document) is 
applied, with a handwritten date and time[93]. This stamp 
could easily be altered or changed. In this regard, we 
refer to the analysis of risk PP3, where this problem is 
addressed (among others).

Lastly, in Jujuy, a difference in practice was identified, 
which can be understood as a strength and which is re-
peated in the applications for both exploration permits and 
exploitation concessions. This is that the mining authority 
requires the applicant to have obtained an Environmental 
Impact Statement as a prerequisite to obtain the mining 
rights they have applied for. The National Mining Code 
requires the EIS to begin exploration activities, but the 
mining right (the exploration permit) is to be granted be-

92 | Catalano (1999:159).
93 | This information emerged from the survey and interviews conducted.

forehand. However, the Jujuy authorities do not grant such 
a permit until the applicant obtains the EIS. With regard 
to the lack of clarity about the exact timing of the EIA, we 
refer to the analysis of risk PD3. This third difference from 
the legal design of the process tends to correct a problem 
in the regulation by strengthening controls.
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An Environmental Impact 
Statement is required to 

commence activities.

The applicant must 
submit the Environmental 

Impact Report prior to 
the commencement of 

extraction activities 
(see separate map).

The Mining Clerk’s O�ce (of the Technical 
Secretariat of the Ministry 

of Mining) certi�es the registration seal.

The discoverer submits a 
concession application 
with a mineral sample.

The Intake Desk of the Administrative Court of Mines (of 
the Technical Secretariat of the Ministry of Mining) 

applies the registration seal.

The Cadastral Register 
(of the Technical Secretariat of the 

Ministry of Mining) reports the 
location of the discovery 

and survey area to the 
Mining Clerk's O�ce.

No responseWithdrawal

The application is archived.

THE AREA IS 
COMPLETELY 

OCCUPIED

No objections 
are submitted

Objections are lodged and 
decided at a hearing

No objections 
are submitted

Objections are submitted 
and considered

Within 30 days of the expiry of the deadlines for carrying out the legal duty, 
the interested party must apply for a request for the measurement and demarcation 

of ownership. This is published in the O�cial Gazette. Objections are accepted for 
13 days and are resolved within 20 days of their submission.

The Mining Clerk’s O�ce registers the 
declaration of discovery. Edicts are 

published in the O�cial Gazette and 
the owner of the land is noti�ed. 

Objections are accepted for 60 days. 
Simultaneously, from the registration 

of the declaration of discovery, the 
period of 100 days to complete the 

legal duty begins.

The applicant 
receives a 

15-day hearing.
The application is 

rejected. The applicant is 
noti�ed in person or by 

o�cial letter. The fee 
is refunded and the �le 

is closed.

The permit is not 
granted. The applicant is 
noti�ed in person or by 

o�cial letter. The �le 
is archived and recorded 

in the Register.

The vacant area is 
accepted

The Technical Secretariat registers the survey and sends the �le 
to the Mining Council, which awards the right. The applicant is noti�ed 

of the registration in person or by o�cial letter.

THE AREA IS VACANT

THE AREA IS 
PARTIALLY 
OCCUPIED

La situación del terreno no se veri�ca en 
ese momento sino en días posteriores. 

No hay un catastro 
online y actualizado para veri�carlo

en el momento. El cargo que se
coloca es manual.

In general, the timeframes for the process are not respected.

PROCESS PRACTICE FOR THE EXPLOITATION CONCESSION
San Juan Province 

Source: Prepared by the authors
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PROCESS PRACTICE FOR THE EXPLOITATION CONCESSION
Provincia de Jujuy 

The Intake Desk of the 
Administrative Court of Mines 

(of the Secretariat of Mining and 
Hydrocarbons): 

Applies and certifes the 
registration seal and veri�es the 

location of the discovery and 
survey area.

THE AREA IS 
COMPLETELY 

OCCUPIED

LA ZONA ESTÁ
OCUPADA EN SU

TOTALIDAD

THE AREA IS VACANT

The discoverer submits a concession 
application with a mineral sample. The Mining Clerk’s O�ce certi�es the submission. The 

Directorate of Administrative Coordination analyses the 
type of project; if it is an operating project, it is sent to the 

Technical-Geological Directorate of Mining (of the Technical 
Secretariat), which classi�es it as small, medium or mega by 

means of a resolution.
Land status is not veri�ed immediately but at a 
later date. There is currently no online and 
up-to-date cadastre for immediate veri�cation. 
The registration seal is applied manually.

An Environmental Impact 
Statement is required to 
award the mining right 
(exploration or exploitation).

The application is 
rejected. The applicant is 
noti�ed in person or by 

o�cial letter. The fee 
is refunded and the �le 

is closed.The Administrative Court of Mines 
registers the declaration of discovery. 

At this point, the time periods for 
completion of the legal duty 

(100 days), request for survey (30 days 
after expiry of the legal duty period) 

and submission of the investment plan 
(one year from the date of the survey 

request) commence. After registration 
of the declaration of discovery, edicts 
are published in the O�cial Gazette 

and the owner of the land is noti�ed. 
Objections are accepted for 20 days.

No responseWithdrawal

The application is archived.

The applicant 
receives a 

15-day hearing.

The vacant area 
is accepted

No objections 
are submitted

Objections are submitted and 
considered

The Administrative Court of Mines awards the right 
and noti�es the applicant in person or by o�cial 

letter.

The permit is not 
granted. The applicant is 
noti�ed in person or by 

o�cial letter. The �le 
is archived and recorded 

in the Register.

The applicant must 
submit the Environmental 

Impact Report prior to 
the commencement of 

extraction activities 
(see separate map).

In general, the timeframes for the process are not respected.

Source: Prepared by the authors
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As can be seen in the diagrams, two of the vulnerabilities 
identified in the previous case are repeated here for both 
provinces: there is deviation from the legally established 
timeframes and land status is not verified at the time but 
in subsequent days. With regard to the strength identified 
in Jujuy during the permit application, this is repeated at 
the stage of applying for the exploitation concession (i.e. 
the Environmental Impact Statement is required in order 
to award the mining right).

In San Juan, a third difference in process practice emerg-
es from the analysis, which is that the applicant is not 
allowed to start exploitation activities until they have the 
Environmental Impact Statement (EIS). On this matter, 
the Mining Code requires that in order to start explora-
tion activities, the EIA must be submitted and approved; 
however, for exploitation activities, only submission is 
required[94]. As explained above, this regulation is clearly 
incongruent, as lesser requirements are established for 
the stages of greater impact (environmental and social). In 
the province of San Juan, recognising this contradiction in 

94 | National Mining Code, Articles 251 and 253.

the Code, sources consulted stated that, in practice, the IIA 
is required to be approved before the applicant is allowed 
to start exploitation activities. This is similar to what was 
stated to be happening in Jujuy, with the difference that 
in the latter province, not only would the commencement 
of activities be conditional on the EIS being in place, but 
mining rights would not be awarded until this happens.

While it is true that this could create conditions for certain 
irregular practices, as explained in risk ESIA-N2 - in order 
for the company to obtain the EIS to begin exploitation - it 
is considered to be mainly a strength, in the sense that it 
implies that companies must present adequate EIAs with 
the necessary requirements - environmental manage-
ment plan, measures to be carried out until the closure of 
the project, among others - properly prepared so that their 
rapid evaluation by the enforcement authority is possible. 
This could generate - though not guarantee per se - great-
er environmental and social protection, thus bridging an 
inconsistency in national regulation.
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REJECTED AND APPLICANT 
NOTIFIED IN PERSON OR BY 

OFFICIAL LETTER.
Approved

The applicant or discoverer 
is noti�ed personally or by 

o�cial letter.

NO NEW ENVIRONMENTAL 
IMPACT REPORT 

SUBMITTED

New Environmental 
Impact Report 

submitted within 30 days.

REJECT

Find that the information 
is insu�cient.

Approve

The Minister of 
Mines issues an 

Environmental Impact 
Statement and noti�es 
the applicant in person 

or by o�cial letter.

The applicant may 
commence exploration 

activities. For exploitation, 
submission of the 

Environmental Impact Report 
is also required.

The Directorate of 
Mining Environmental 
Assessment reviews it 

The Directorate of Mining Environmental Assessment (of the Secretariat of 
Environmental Management and Mining Control) reviews it within 60 days. Small and 
medium-sized projects are evaluated by the Multidisciplinary Mining Environmental 

Evaluation Commission (CEMAM) and mega projects are evaluated by the 
Interdisciplinary Mining Environmental Evaluation Commission (CIEAM). 

Public notices are published in newspapers and on television calling for citizen 
participation, making the Environmental Impact Report available for comments 

or objections.

THE DIRECTORATE OF MINING ENVIRONMENTAL ASSESSMENT MAY:

Companies often submit poor 
quality reports.

At times, requirements 
are imposed for the 
approval of the report 
that are not stipulated 
in the legislation.

The applicant submits an Environmental Impact Report 
to the Ministry of Mining.

The Mining Clerk’s O�ce certi�es the submission. The Directorate of Administrative Coordina-
tion analyses the type of project; if it is an operating project, it is sent to the Technical-Geologi-
cal Directorate of Mining (of the Technical Secretariat), which classi�es it as small, medium or 

mega by means of a resolution.

In general, the timeframes for the process are not respected.

ENVIRONMENTAL IMPACT ASSESSMENT PRACTICE
San Juan Province 

Source: Prepared by the authors
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With regard to the ESIA process in practice, four central 
vulnerabilities were identified. The first is the afore-
mentioned widespread non-compliance with procedural 
timeframes.

Secondly, the sources consulted stated that IIAs submitted 
by companies sometimes fall far short of the minimum 
standards of quality and commitment required. They are 
often “copy and pasted” from other reports, so they do 
not specifically address the affected areas and lack real 
work plans. The situation described in the interviews can 
hinder proper assessment, and consequent monitoring, 
of the environmental and social impact of activities (see 
ESIA-N1).

Thirdly, the lack of explicit, objective and measurable 
criteria for all points of the EIA can create conditions for 
instances of excessive discretion on the part of the respon-
sible authorities (see ESIA-N2), as well as undermining 
the effective possibilities of community oversight. From 
the interviews, it emerged that in certain cases, there is 
a suspicion that meetings between the parties involved 
in the process would take place during the submission of 
the EIAs, in which “approval is negotiated”. In this regard, 
various sources have argued that, on some occasions, 
the authorities demand certain commitments generally 
related to other economic issues associated with the 

95 | Article 8 of Law No. 24.196/93 stipulates that the tax rates existing at the time the certificate is awarded may not be increased, nor may new taxes be imposed.

mining project: for example, that the project be carried 
out in a certain way in order to generate more jobs for 
the province (this may involve a requirement that certain 
local suppliers of goods and services be contracted) or to 
add further value to the extracted mineral. While these 
are not illegal practices in terms of economic benefit of 
the authorities and/or other actors, they could imply an 
abuse of power in that political and economic issues are 
addressed which are decidedly beyond the scope of the 
Environmental Impact Assessment, and which can argua-
bly be framed as “social impact” issues. Furthermore, the 
unfounded requirement to contract certain companies to 
supply products and services increases the risk of con-
flicts of interest and nepotism, among other practices that 
would constitute legally punishable irregularities. Accord-
ing to the sources interviewed, this would have an impact 
not only on obtaining the Environmental Impact Statement 
(provincial) but also on obtaining the fiscal stability certif-
icate[95] (national).

During the interviews, it was stated that after these nego-
tiations, the applicant would present a second report with 
the incorporated “suggestions”, which would appear as 
voluntary offers from the company to the province. They 
also pointed out that it would not be correct to call these 
“negotiations”, since they are in fact demands



ENVIRONMENTAL IMPACT ASSESSMENT PRACTICE
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At times, community members are co-opted or 
pressured to obtain community consent.

Companies 
often submit 
poor quality 

reports.

Communities cannot fully 
understand the reports, 

due to their technical 
terminology and 

complexity.

The 
government 
demands the 

consent of 
indigenous 

communities.

At times, requirements are imposed for the 
approval of the report that are not stipulated 

in the legislation.

A date is set for a 
consultative meeting 

between the applicant 
and the owners of the 

land within 30 days.

The Intake Desk (of the Secretariat of Mining 
and Hydrocarbons) creates the respective �le, 

entering it in the main �le corresponding to the 
concession and informing the 

The applicant submits the 
Environmental Impact Report, 

prepared by a professional 
registered with the Registry of 
Environmental Consultants (of 

the Provincial Directorate of 
Mining and Energy Resources). 

It certi�es ful�lment of the 
citizen participation 

requirement, notifying the 
individual or community 

owners of the land surface.

Reject without further 
formalities if the applicant 

is disquali�ed or 
sanctioned.

Continue 
the analysis.

The Provincial Directorate 
of Mining and Energy Resources 
(of the Secretariat of Mining and 

Hydrocarbons) reviews 
compliance with formal 

requirements within 

Notify the applicant in 
person or by o�cial letter 

that the formal 
requirements are not met.

The applicant complies 
with these noti�cations 

and submits the 
environmental impact 

report for analysis.

The Provincial Directorate of Mining and Energy 
Resources forwards the proceedings to the 

Provincial Mining Environmental Management 
Unit UGAMP (advisor to the Provincial Directorate 
of Mining) which issues a technical ruling on the 

EIA and other documentation. 

It can make reasoned observations, propose 
veri�cation procedures and recommend the 

approval, clari�cation or rejection of the report. 
It delivers its technical ruling at the evaluation 

The Provincial Directorate of 
Mining and Energy Resources 

informs the Provincial 
Ministry of Environment of 
the proceedings. It issues a 
ruling on the impact report, 

within a maximum of 
60 days from the date of 

submission of the report by 
the applicant (unless there 
are justi�ed interruptions 

to the procedure).

The Provincial Directorate of Mining and Energy 
Resources appoints by lot a professional 

registered with the Registry of Environmental 
Consultants (of the Provincial Directorate of 
Mining and Energy Resources) who issues an 

The Environmental Impact 
Statement (EIS) is approved and 

issued. The applicant is noti�ed in 
person or by o�cial letter, as are 

the landholders, and the Provincial 
Ministry of the Environment (which 

registers it 
in the mining application �le).

The Secretariat of Environmental Quality 
(of the Ministry of Environment) evaluates 

the existence of irremediable impediments 
according to environmental standards and, 

based on reports from the Administrative Court 
of Mines (of the Secretariat of Mining), veri�es 

the territorial scope of the project and the 
municipality in which it is located.

The Provincial Directorate of Mining 
and Energy Resources prepares 

noti�cations for indigenous 
communities, individual land owners 

and the Municipal Authority. It 
noti�es the applicant by letter or in 

person, and the applicant is required 
to comply with these noti�cations.

THE APPLICANT MAY COMMENCE 
PROSPECTING OR EXPLORATION 
ACTIVITIES. IN ORDER TO START 
EXPLOITATION ACTIVITIES IT IS 

SUFFICIENT TO HAVE SUBMITTED THE 
ENVIRONMENTAL IMPACT REPORT.

The applicant submits a new 
Environmental Impact 

Statement within 30 days

The application 
is archived.

The Provincial Directorate 
of Mining and Energy 
Resources sends the 

report to the Secretary of 
Environmental Quality (of the 

Ministry of Environment) 
within 5 days.

The applicant 
desists

In general, the 
timeframes for the 

process are not 
respected.

Rejection with noti�cation 
to applicant person or by 

The applicant submits a new 
Environmental Impact 

Report within 30 days and 
repeats the procedure.

The applicant does 
not respond

Source: Prepared by the authors
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Six key issues were identified with regard to ESIA process 
practice. Three of them are the same as those identified in 
the ESIA process in the province of San Juan, so we refer 
to their explanation in the previous section.

The province of Jujuy has the distinct characteristic that 
its territory is inhabited by indigenous communities, 
which means that specific protection and participation 
regulations must be taken into account at this stage. These 
issues will be addressed further in risks CC-N1 and CC2. 

With regard to issues of practice specific to Jujuy, the first 
is that the provincial government requires the applicant 
to have the consent of the indigenous communities at 
the time of submitting the application. The authorities 
themselves have stated that although prior consultation 
is not binding under provincial regulations, in practice it is 
required that the consent of the communities be obtained, 
in order to avoid “future problems”. Companies have ex-
pressed their opposition to this requirement, as no provin-
cial regulation states that consent is binding; however, they 
indicate that in practice they are forced to comply with this 
requirement of the mining authority. In our opinion, this is 
a strength in practice, as although there may be cases of 
manipulation of agreements with communities (see risk 
CC2), in general terms it generates greater control and 
participation on the part of the community, reducing the 
risk that free, prior and informed consultation (FPIC) will 
not be respected. This point has been analysed in more 
detail under risks ESIA-N1 and CC-N1.

The second issue, related to the previous point, that 
emerged from the various interviews is that on many 
occasions indigenous communities have stated that they 
are unable to fully understand EIRs. Provincial regula-
tions[96] establish that it is companies that are obliged to 
carry out the FPIC process with indigenous communities 
as a prerequisite for submitting the EIR to the mining 
authority. In order to apply for a permit or concession, 
the company must submit to the mining authority three 
certificates signed by all the members of the indigenous 
community: a certificate of delivery of the EIR to the com-
munities, a certificate in which the company informs the 
communities of what the EIR contains, and a certificate 

96 | Decree Nº 5772/10.

of consent or endorsement by the communities. However, 
the interviews showed that EIRs are highly complex and 
difficult for communities to understand. This circum-
stance represents a vulnerability of the procedure, as 
in many cases communities cannot know with certainty 
whether the information presented is accurate and what 
impacts the mining project would have (see ESIA-N1) and 
therefore the consultation process, analysed in risk CC-N1, 
can be affected.

The third and last vulnerability identified is the existence 
of mechanisms for contacting and “co-opting” indigenous 
community representatives in order to obtain their con-
sent. These practices include invitations to the provincial 
capital and amenities such as food, drink and hotel ac-
commodation. This situation was perceived as a form of 
co-opting of community members. The issue has been 
specifically considered in the analysis of risk CC2.

Strengths in practice
The analysis of what happens in practice made it possible 
to identify three major deviations from the legal design of 
the process that can be considered as strengths in terms 
of addressing certain shortcomings. All of them are relat-
ed to the Environmental Impact Assessment process and 
strengthen the citizen participation and oversight provided 
for by local regulations:

 - In San Juan, it is required to have obtained the En-
vironmental Impact Statement in order to start mining 
activities (while the National Mining Code only requires 
submission of the EIA).

 - In Jujuy, it is required to have obtained the Envi-
ronmental Impact Statement in order to obtain the 
mining rights (either exploration permit or exploitation 
concession), and therefore also to be able to start ex-
ploitation activities.

 - In Jujuy, the consent of affected communities is also 
required in order to obtain the EIS, despite the fact that 
local regulations only specify the necessity of consul-
tation.
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Vulnerabilities identified 
in practice
In the practice maps presented so far, we have chosen to 
include a few key vulnerabilities in particular. They are not 
the only ones identified, but they are factors that emerged 
from numerous sources of information and whose severity 
is considered relevant for the purposes of this report. They 
are also incorporated in the full analysis of each integrity risk.

The remaining vulnerabilities associated with the prac-
tice of awarding mining rights are presented below:

 1  As will be explained under technological contextual 
factors, the Cadastre in both provinces does not allow 
applications for an area to be made online, but re-
quires a paper submission. In some cases, the appli-
cant submits the application to the mining authority’s 
Intake Desk and is subsequently informed that the 
area has already been applied for by someone else 
(when, in fact, the second submission could have been 
made later). Including an online application system 
would prevent this vulnerability from arising.

 2  In Jujuy, in some cases there are discrepancies be-
tween the information in the physical files formerly 
kept by the Mining Cadastre and what is currently in 
the Online Cadastre. In order to settle potential disa-
greements, the authorities consider that the physical 
dossier takes precedence. This could lead to a lack of 
certainty for companies wishing to apply for an area 
and for any other interested party wishing to access 
that information.

 3  In Jujuy, at least until recently, some records in some 
files had been annotated in pencil[97], which would 
facilitate the alteration of Cadastre entries.

 4  In several interviews it was pointed out that there 
are restrictions on viewing mining files, even for the 
parties involved.

97 | This information emerged from the survey and interviews conducted. 

 5  For cases involving provincial companies as holders 
of mining rights, opinions were collected citing the 
offer of “protection” and lobbying capacity to the 
private companies with which they are associated to 
ensure that procedures are correctly observed.

 6  Absence of mechanisms to prevent state-owned 
companies from breaching legally established 
timeframes for the exercise of allocated rights (e.g. 
pre-emptive rights).

 7  Weaknesses in the processes of proper and reliable 
verification of the ore samples that must be submit-
ted in order to obtain an exploitation concession.

 8  Interviewees in Jujuy stated that during the Environ-
mental Impact Assessment process, there have been 
cases in which companies have failed to notify all the 
communities in the project area.

 9  On the other hand, in Jujuy, it was stated in inter-
views that there are indigenous communities that 
refuse to receive Environmental Impact Assess-
ments sent to them by companies. In this way, they 
claim, some communities would prevent companies 
from complying with prior consultation procedures 
in cases where they are required to carry them out 
themselves.

 10  Regarding the ESIA process in Jujuy, in some inter-
views it was stated that the companies would bring 
the communities lengthy EIRs with many technical 
terms, asking them to give their consent on the spot. 
This situation creates a vulnerability, as it makes it 
impossible to have real analysis and scrutiny of the 
information on what the company plans to do in their 
territory.

 11  In San Juan, it was stated that, in many cases, 
pressure on communities and assemblies does not 
manifest itself in physical or verbal aggression, but 
in the criminalisation of social protest.
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Context in which the process 
takes place

The MACRA tool suggests analysing the context in which 
the process takes place in order to identify specific vul-
nerabilities that may lead to weaknesses in the system of 
integrity and, in turn, to corruption risks in the context of 
awarding mining permits and concessions.

In order to conduct the study, an analysis can be undertak-
en to examine political, economic, social and technological 
(PEST) factors, or categories can be added to the contextual 
analysis to make it more comprehensive. In this research, 
we chose to use the broader analysis model, called STEE-
PLE, “an acronym for analysis of social, technological, eco-
nomic, environmental, political, legal and ethical factors”[98].

Most of the vulnerabilities identified in each of the catego-
ries apply to the national context and in some cases to the 
particular context of each of the selected provinces. Some 
of the most relevant vulnerabilities in each category, as 
well as some of the strengths identified, are mentioned 
below. The full range of vulnerabilities and their connec-
tion to corruption risks can be seen in the analysis of each 
of the risks assessed in this report. The classification of 
the factors in each of the seven categories of analysis 
should not be taken as a rigid criterion, as the same factor 
could fall under more than one category at the same time.

98 | MACRA (2017:34).

SOCIAL 
FACTORS

• The existence of “coffee miners” is a problem that 
recurs in different provinces and far from being 
isolated cases, the interviews identified them as a 
“system”.

• There is no widespread culture of publication of 
investment contracts, either by companies or by 
provincial governments. This reduces transparency 
with regard to how and where companies spend 
their money, in addition to the lack of accountability 
on the part of states. This makes it difficult for civil 
society and any other public or private stakeholders 
to access and monitor the integrity of contractual 
clauses, which hinders the detection of illicit prac-
tices.

• In many provinces, the existence of numerous 
indigenous communities is not matched by a state 
attitude of comprehensive protection for the full ex-
ercise of their rights in the context of mining projects. 
Thus, at the sub-national level, there is a recurring 
lack of accurate and up-to-date censuses that would 
allow us to know how many communities there are 
and where they are located. On occasion, there are 
discrepancies between the recognition of commu-
nities granted by the national government (through 
INAI) and that granted by the provinces, which may 
deny their status and, with it, the resulting means 
of interaction with the state. These two conditions 
could have negative impacts on the process of prior 
consultation that the state must carry out with com-
munities impacted by mining projects.

• Many communities affected by mining projects (in-
digenous and non-indigenous) are structurally vul-
nerable, with most of their basic needs unsatisfied. 
This seriously impacts the exercise of rights and 
decision-making by these groups in the processes of 
free, prior and informed consultation, especially in 
those cases where community consent is required.

• With regard to indigenous communities, there are 
various degrees of organisation. For example, the 33 
indigenous communities of Salinas Grandes, located 
in the provinces of Jujuy and Salta (a territory pro-
moted for lithium extraction) show a high degree of 
organisation and sustained collaboration over time 
with other CSOs. After several years of joint work, in 
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2015 they produced the first Community Biocultural Pro-
tocol in Argentina. This organisational capacity improves 
the conditions for adequate participation and increases 
the likelihood that prior consultation will be carried out 
satisfactorily, in addition to establishing these communi-
ties as relevant voices in discussions related to local and 
national mining development.

TECHNOLOGOCAL 
FACTORS

• Both San Juan and Jujuy have online Mining Cadastres. 
Both San Juan and Jujuy have online Mining Cadastres. 
This allows both those wishing to apply for a mining 
right, as well as the rest of society, to more easily access 
information on exploration permits and exploitation con-
cessions already granted, increasing the transparency of 
these aspects of the process.

• However, the Mining Cadastres are not fully updated 
on a regular basis. That is, an area may be listed as free 
in the Cadastre but an application for mining rights may 
have been submitted in the last few days. In addition, they 
lack the technology to allow people to apply for a mining 
area online (either for exploration or exploitation) and 
have their application registered immediately. There is 
still a need for a paper submission to which a registration 
seal (a date and time stamp, which is not applied auto-
matically but by human action) is affixed, which can be 
easily altered. This increases the likelihood that the order 
of arrival of requests for a given area can be changed.

• From the interviews it emerged that there is a structur-
al asymmetry between the material resources available 
to the provinces to manage the complexities of the mining 
development process and those available to the private 
sector. This can be seen in the budgetary and human 
resource restrictions of the provincial administrations, 
which are often at the root of the process delays and inef-
ficiencies analysed here, and the technological capacities 
and knowledge that companies have concerning the ex-
isting mineral wealth (real reserves of lithium, potassium 
or magnesium, or “rare earths”, among others)”.

99 | Law Nº 24.196/93, Article 22.

 ECONOMIC 
FACTOR

• The interviews highlighted the issue of the distribution 
of mining income between the national state and the prov-
inces. The National Mining Investment Law establishes 
that “provinces that adhere to the regime of the present 
law and that receive royalties or decide to receive them, 
may not charge a percentage higher than three percent 
(3%) of the ‘mine-mouth’ value of the mineral extract-
ed”[99]. In other words, a maximum ceiling is established 
on the royalties that can be charged on the activity of min-
ing companies. The meagre profits received by provincial 
states have led them to develop other ways of obtaining 
resources - for example, with the creation of provincial 
state-owned companies that are given preference to ex-
ercise mining rights over vacant or expired areas.

ENVIRONMENTAL 
FACTORS

• Law No. 26.639/10 prohibits mining activity in glaciers 
and periglacial environments. However, in several prov-
inces there are mining developments in these areas.

• In San Juan, the most serious environmental pollution 
incident in Argentina’s mining history took place recently 
(a cyanide water spill at the Veladero gold mine operated 
by Barrick Gold in September 2015).
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POLITICAL 
FACTORS

• • Reports of the systemic nature of corruption in Argen-
tina do not exempt the mining sector. Systemic corruption 
implies, among other things, that local and national rules 
and regulatory frameworks coexist with informal rules 
and wide margins of discretion, allowing decisions to be 
made through channels other than those provided for 
by law and straining ethical principles in the exercise of 
public functions.

• Related to the previous point, there is a widespread 
perception that the justice systems - both national and 
provincial - do not act independently. This could lead to 
the risk that corruption cases are not adequately prose-
cuted, guaranteeing impunity for political and economic 
power. Furthermore, a discredited judicial system dis-
suades witnesses, potential whistleblowers and victims 
of corruption from using the judicial system, not only be-
cause of the possibility of being ignored, but also because 
of the real risks of persecution by the powers involved in 
such crimes.

• The structural lack of budgetary resources at the pro-
vincial level creates conditions conducive to an increase 
in “state capture” by mining companies. In the interviews, 
evidence was gathered of practices whereby companies 
would supply state officials with various supplies to carry 
out basic functions: paperwork (reams of paper, printer 
cartridges), or supplies to carry out mine inspections 
(vans and petrol).

• Some provinces have established a requirement for 
private companies to partner with provincial state-owned 
companies in exploration and exploitation activities in 
mining areas, in certain cases. The involvement of a state-
owned company implies the risk of increased lobbying 
capacity with other areas of government and preferential 
facilitation of certain mining procedures for the private 
companies with which it partners.

• With regard to the Mining Cadastres, it is noted that 
they are not independent institutional areas of the mining 
enforcement authority. This could imply less transparen-
cy in the granting of permits and concessions and bias in 
decision-making.

• Levels of turnover between the public and private 
sectors (the “revolving door”) are increasing, due to the 
lack of specific and preventive controls, the potential for 
conflicts of interest and the conditions for the design and 
implementation of public policies in this area. This also 
increases the likelihood of misuse of confidential infor-
mation.

• As far as the scope of this study is concerned, the exist-
ence of a Mining Council in the Province of San Juan, which 
is in charge of awarding mining permits and concessions, 
stands out as a strength. This could be a determining fac-
tor in minimising the risk of corrupt practices, as it is a 
body made up of several members and not just one.

LEGAL 
FACTORS

• There is a general consensus that in Argentina there 
is what Carlos Nino called “fool’s anomie”: a generalised 
non-compliance with the law that favours no one (neither 
those responsible for enforcing the law nor those to 
whom it is addressed). This is generally applicable to any 
legal field, including Mining Law, generating the risk of 
non-compliance with existing legal regulations.

• At the provincial level, in general, there are low levels of 
access to public information and a low level of account-
ability on the part of the authorities. Likewise, there are 
few regulations on transparency of government actions, 
as well as on mechanisms for citizen participation. This 
increases the likelihood of highly discretionary and even 
illegal practices in the process of granting mining rights. 
At the same time, the possibilities for civil society over-
sight are reduced.

• Foreign companies and investors are increasingly 
demanding greater levels of transparency from govern-
ments in order to place resources in productive sectors. 
In this vein, the establishment of “ethical” investment 
funds is becoming more frequent. Asset management 
companies are demanding more information from mining 
companies on climate risk analysis and on their social 
licences to operate. This may encourage companies to 
work more in compliance with the rules, while at the 
same time encouraging states to regulate processes 
more transparently.
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• In 2019, Law 27.504 was passed, introducing changes 
to the political party financing regime by eliminating the 
prohibition on private companies contributing money to 
political campaigns. Previously, companies financed po-
litical campaigns, but did not record it in their accounts 
as such, increasing the likelihood that the design and 
implementation of public policies would be influenced by 
the economic contribution made by companies (risk of 
state capture). The traceability of contributions incorpo-
rated in the new regulations reduced this risk by making 
it compulsory to identify the origin of contributions in a 
reliable manner.

• En materia de políticas de gobierno abierto y trans-
parencia en las industrias extractivas, es bajo el nivel de 
adhesión de los Estados provinciales. Esto complejiza el 
control por parte de la sociedad civil. Sin embargo, se 
evalúa positivamente que en febrero de 2019, se haya 
aprobado la solicitud de Argentina para unirse a EITI. 
Argentina tiene la obligación de publicar su primer In-
forme EITI como máximo en agosto de 2020. Esto debería 
impactar en el desarrollo de procesos más transparentes 
para todos los niveles de administración involucrados.

• Finally, there is no comprehensive national legislation 
for the protection of whistleblowers and witnesses in 
corruption cases, apart from the ineffective National Pro-
gramme for the Protection of Witnesses and Defendants 
(Programa Nacional de Protección a Testigos e Imputa-
dos). This programme was designed exclusively for the 
protection of witnesses and defendants in certain crimes 
under federal jurisdiction - drug trafficking, kidnapping 
for ransom and terrorism, crimes against humanity 
committed during the period 1976-1983, and human 
trafficking. Although in practice it can be applied to whis-
tleblowers in corruption cases, this has only occurred 
on an exceptional basis and has been subject to judicial 
discretion[100]. In addition to the aforementioned risk of 
deterring whistleblowing, which prevents the detection of 
corruption cases through direct knowledge, there is also 
the risk that whistleblowers are not legally protected.

100 | Law Nº 25.764/03, Article 1.

ETHICAL 
FACTORS

• Las The conditions of structural vulnerability experi-
enced by a large proportion of the communities that live 
in areas where mining resources are being explored and 
exploited open windows of opportunity for the develop-
ment of clientelistic practices and co-optation by various 
interests linked to these developments. There are refer-
ences to cases in which infrastructure works, goods and 
money are offered in exchange for consent to the devel-
opment of mining projects.

• These practices have also been referred to in the 
process of individual invitations and “courtesies” - not 
necessarily monetary or by state officials - that generate 
undue pressures and violate community decision-making 
principles.
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AS MENTIONED ABOVE, THIS RESEARCH FOCUSED ON THE ANALYSIS OF A TOTAL OF 15 COR-
RUPTION RISKS[101]. THESE WERE SELECTED ON THE BASIS OF A COMBINATION OF CRITERIA:

• Risks belonging to the five classification categories presented in the MACRA tool were consid-
ered: risks linked to contextual factors (CF), process design (PD), process practice (PP), environ-
mental and social impact assessment (ESIA) and community consultation (CC).

• Risks were covered which, at the outset, are considered likely to have varied scores, within 
the “moderate”, “high” and “very high” risk levels (in order to be able to present a more relevant 
analysis).

• Risks were considered which could be identified as having solid, sufficient evidence to per-
form the analysis.

101 | For 9 of the 15 selected risks, the original wording of the MACRA tool was retained, though in some cases certain modifications were made to the introductory 
explanation of the risk, but not to the core questions defining them (CF17, CF18, PD3, PD12, PD25, PP3, PP4, PP16 and CC2). The remaining 6 risks involved a modification 
to the wording of the questions provided by MACRA to adapt them to the Argentinean context (CF-N1, CF-N2, PP-N1, ESIA-N1, ESIA-N2, CC-N1).

CHOSEN RISKS AND SCORE

Risk 
Analysis
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The 15 chosen risks were subjected to a validation process with representatives from various sectors, during which the 
analysis and score chosen for each risk was presented. The methodology and results of the validation are explained in 
more detail in the sections: Validation of Information and Analysis and Prioritisation of Risks for Action.

The following table shows which risks were chosen, what score they were given and what level of risk they were 
classified as:

RISK LEVEL

Very Low Low Moderate High Very High

RISK CODE
(1 to 5)

IMPACT 
(1 to 5)

RESULT

In cases where state-owned enterprises benefit from 
preferential legal treatment with respect to mining 
rights in a particular area, what is the risk that these 
rights will be obtained or retained through corrupt 
practices?

CF-N1 3 2 6

What is the risk of “state capture” by mining 
companies? CF-N2 4 3 12

What is the risk that people with knowledge of 
corruption in the awards process will not make a 
report?

CF17 4 4 16

What is the risk that whistleblowers will not be 
legally protected? CF18 4 3 12

What is the risk that the steps of the award process 
will not be clear or will not be made available to the 
public?

PD3 3 3 9

What is the risk that the duration of each step of the 
award process and the time needed to achieve it will 
be manipulated?

PD12 5 4 20

What is the risk that a permit for exploration or a 
concession for exploitation will be transferred to 
another holder without any type of transparency or 
regulation?

PD25 3 3 9

If a “first come, first served” system is in place, what 
is the risk that the first applicant will not be awarded 
the licence or permit?

PP3 2 4 8

What is the risk that applicants for mining rights will 
be controlled by undeclared beneficiaries? PP4 3 3 9

What is the risk that mining companies can stockpile 
licences or permits without actually doing any work? PP16 5 4 20

LIKELIHOOD 
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In the following representation of the two-dimensional risk matrix devised for the MACRA tool, it can be seen what 
degree of severity is accorded to each of the fifteen risks analysed, according to its score:

As explained in the clarifications on methodology, the scores that have been decided upon apply to the Argentine state at all levels, based 
on the information collected. They should not be understood as scores for the provinces of San Juan or Jujuy specifically.

RISK CODE
(1 to 5)

IMPACT 
(1 to 5)

RESULT

What is the risk that mining rights holders that 
breach their licence conditions can escape 
prosecution or other sanctions?

PP-N1 5 4 20

What is the risk that there is no verification of the 
accuracy or truthfulness of ESIA reports? ESIA-N1 3 4 12

What is the risk that the criteria or terms of reference 
(in form and substance) for environmental and social 
impact assessment reporting will not be clear or 
publicly available?

ESIA-N2 3 3 9

Assuming consultation with affected communities 
is required, what is the risk that the process of free, 
prior, informed consultation does not occur with 
Indigenous communities, or that non-Indigenous 
communities will not be given the opportunity to 
participate?

CC-N1 4 4 16

Assuming that consultation with communities 
and landowners is required, what is the risk that 
negotiations for landholder or community agreements 
can be manipulated?

CC2 4 4 16

PROBABILIDAD

RISK LEVEL

Very Low Low Moderate High Very High

LI
K

EL
IH

O
O

D

5 Almost Certain
PD12, PP16, PP-N1

4 Likely
FC-N2, CF18 CF17, CC-N1, CC2

3 Possible
FC-N1 PD3, PD25, PP4, 

EIAS-N2 ESIA-N1

2 Unlikely
PP2

1 Almost Impossible

1 Insignificant 2 Minor 3 Moderate 4 Major 5 Catastrophic

IMPACT
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RISK ANALYSIS
Participation of provincial 
state-owned enterprises

RIESGO FC-N1: “In cases where state-owned 
enterprises benefit from preferential legal 
treatment with respect to mining rights in a 
particular area, what is the risk that these rights 
will be obtained or retained through corrupt 
practices?”

Some Argentine provinces have enacted legislation pro-
viding for provincial state involvement in mineral explora-
tion or exploitation. One mechanism has been the creation 
of state-owned companies that have preferential access 
to mining rights in free or vacant areas. However, both 
access to such rights and their retention over time could 
involve practices that, in certain cases, would imply low 
levels of integrity. 

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING THE 
LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS IM-
PACT ARE AS FOLLOWS:

• There are different legal interpretations as to whether 
or not the National Mining Code prohibits the award of 
mining rights to provincial state-owned companies. In 
terms of legislation, the Mining Code states that “the 
State cannot operate or possess mines, except in the 
cases expressed in the present law”[102]. This risk is the 
only one in which such a marked divergence in interpre-
tation of the applicable regulations has been detected. 
Considering these different positions is crucial for the 
risk assessment, since according to one segment of 
opinion there will always be unlawfulness in the award-
ing of mining rights to state-owned companies, on the 
grounds that this violates the Mining Code[103]. Tensions 
between restrictive (but old) legislation and provincial ju-
risdiction have been at the centre of regulatory reforms 
in recent decades[104].

• In cases of release of occupied areas or declaration 

102 | National Mining Code, Article 9.
103 | Catalano (1999).
104 | This tension has been demonstrated from the legislative debates on the Mining Code in 885 until the latest sanctions of Law Nº 24.228/93, which ratified the Fede-
ral Mining Accord, concluded between the National Executive Authority and the Provinces.
105 | San Juan Mining Procedure Code.
106 | Decree Accord Nº 7.626/11, Jujuy Mining Procedure Code, Law Nº 24.228/93, Londero (2014).
107 | Judgments 330:366 (PROVINCIAL GOVT V. SOCIEDAD MINERA CATAMARQUEÑA DE ECONOMÍA MIXTA Y MINERA ANDINA S.A).

of vacant mines, both provinces under analysis enacted 
regulations that give preference to state-owned compa-
nies to be awarded such mining rights. In San Juan, the 
amendment to Article 29 of the Mining Procedures Code 
established that “in cases of release of areas occupied 
by mining rights or declaration of vacant mines, prior to 
the publication ordered in the previous paragraph and 
Articles 46 and 90 [publication in the Official Gazette so 
that other interested parties can submit their applica-
tions], the Provincial Institute of Mining Exploration and 
Exploitation (IPEEM) or the entity that replaces it, shall 
be notified of the proceedings so that within one hun-
dred and eighty (180) working days it may express its 
decision to submit the area to investigation…”[105]. In the 
case of Jujuy, in 2011 the State Company “Jujuy Energía 
y Minería Sociedad del Estado” (JEMSE)[106].

• Among the fieldwork findings on discretionary practic-
es, we found, for example, those linked to the selection of 
areas to be released, where the application of objective 
and impartial criteria is not always found, but rather the 
application of the state company’s own interests. A case 
in the province of Catamarca, with Cerro Atajo, was tak-
en to the National Supreme Court of Justice. The Court 
analysed the provincial government’s decision to award 
mining rights to the state-owned company (SOMICA 
DEM) through a procedure whose lawfulness was ques-
tioned (and eventually annulled)[107].

• Other references to wide margins of discretion and 
potential risks to the integrity of the system were asso-
ciated with: 

 - Failure to respect the time limits set by law for 
exercising rights assigned;

 - Particular effectiveness and speed of proceed-
ings for private companies affiliated with public 
enterprises in a context of widespread non-compli-
ance with regulations; 

 - Informal pressures on private companies to 
involve the state company as a condition for the 
approval of projects and the granting of mining 
rights - especially in projects of special interest to 
the state;
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 - Insufficient public disclosure of the details of 
agreements between state-owned and private 
companies.

Highly discretionary practices that open the door to ir-
regularities concerning the involvement of state-owned 
enterprises affect the legitimacy of state institutions and 
the reputation of the state, as well as the impartiality of 
decision-making, due to the fact that the state is both 
partner and supervisor of private enterprises at the same 
time. Moreover, these practices can distort fair conditions 
of competition in the private sector. 

State capture

RISK CF-N2:“What is the risk of “capture of state 
decision making” by mining companies?”

State capture consists of the loss of state autonomy in the 
formulation and implementation of public policies as a 
consequence of certain coordinated actions by particular 
economic and/or political groups that are not adequately 
regulated and controlled. According to specialists in the 
field, this can occur through two main mechanisms. The 
first is “regulatory capture”, which occurs when economic 
sectors that are sensitive to state regulation take control 
of government decision-making bodies and/or regulatory 
agencies, either directly (revolving door) or indirectly (lob-
bying, gifts, benefits, etc.). The second is “cultural capture”, 
which develops when companies benefit from the action 
of public agencies because the authorities share the same 
set of beliefs and visions about the sector in question 
(market-friendly)[108].

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• National and provincial legislation on public ethics and 
conflicts of interest does not impose restrictions on the 
movement of professionals from the private to the public 
sector, apart from the rules on incompatibility of simul-

108 | Castellani (2018b), García Delgado (2018). 
109 | Canelo and Castellani (2017).
110 | Katz (2017), Ferreira Rubio (2017).
111 | Rodríguez (2019b).
112 | Government of Jujuy (2019b).

taneous positions. Thus, the so-called “revolving door” 
phenomenon has become one of the main weaknesses 
of the integrity system in recent years at all levels of 
public administration.

• At the national level, the government that took office in 
2015 presented a large number of conflicts of interest in 
different areas. The ministry with the highest percentage 
of officials with exclusive private sector careers was the 
Ministry of Energy and Mining[109]. 

• At the same time, the way in which the Anti-Corruption 
Office (the enforcement authority of the national Public 
Ethics Law) has analysed cases of potential conflicts of 
interest in recent years, with extremely restrictive crite-
ria, has been questioned[110].

• With the change of national government at the end of 
2019, there were public statements addressed to Pres-
ident Alberto Fernández, expressing concern about the 
appointment of national mining authorities with exten-
sive links to the private sector[111].

• The provinces have various institutional structures 
that can enhance or mitigate, depending on the case, 
the risk of state capture, for example, depending on 
the number of decision-makers and the autonomy of 
each one.

• The “first-come, first-served” system for the granting 
of mining rights implies a form of mitigation of this risk 
(with the glaring exception of cases where this system 
can be manipulated, as considered in risk PP3).

• With extremely lax regulations in this field, different 
informants reported concerns about the fluid links that 
exist between authorities and companies in the mining 
sector, as evidenced, for example, by companies’ contri-
butions of physical and technological resources to state 
agencies and mining authorities in the exercise of their 
functions. For example, in 2019, the Mining Chamber of 
Jujuy “donated state-of-the-art computer equipment to 
the Court of Mines, essential to continue with the com-
puterisation of the mining cadastre”, according to the 
Secretariat of Mining itself[112].
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In any system, state capture can influence not only the design 
of public policy, but also its implementation. In this sense, it 
is not only the legitimacy of public institutions in general and 
the impartiality of decision-making that are affected, but also 
the reduction of controls - and in general the “favourable” 
position towards companies - generates the risk that other 
corrupt practices will go unpunished. In an area such as 
mining, this also implies a greater risk of harmful social and 
environmental impacts that go unremedied and unpunished.

Insufficient reporting

RISK CF17:“What is the risk that people with 
knowledge of corruption in the awards process 
will not make a report?”

Reporting of cases of corruption may decrease if: (a) there 
are no adequate and effective mechanisms for reporting; 
(b) whistleblowers feel that they will be ignored and/
or that the justice system lacks effectiveness; and (c) 
whistleblowers feel that they may face persecution and 
reprisals. A decrease in reporting can increase levels of 
impunity (increasing opportunities for corruption), given 
that it objectively reduces the possibilities for the judiciary 
to detect corrupt practices and sanction them.

SOME OF THE MAIN FACTS TAKEN INTO ACCOUNT TO AN-
ALYSE THE LIKELIHOOD OF OCCURRENCE OF THIS RISK 
AND ITS IMPACT ARE THE FOLLOWING:

• The absence of effective legal protection for corruption 
whistleblowers (see CF18) may discourage whistleblow-
ing to avoid retaliation. This is compounded by the absence 
of sufficient and widespread measures to act as potential 
incentives for individuals to report acts of corruption.

• Both the federal and provincial courts are generally 
ineffective in investigating and prosecuting corruption 
cases (not exclusive to the mining sector).

• Regarding the existence of internal mechanisms 
and spaces for channelling complaints, whistleblower 
protection and counselling, several companies - espe-
cially multinationals - have such mechanisms within 
the framework of their compliance programmes. In the 
Mining Chambers, there are no secure, easily identifiable 
whistleblower hotlines with relevant information. As for 
the State (national or provincial), some agencies have 
developed Transparency Units, but these were not ob-
served within the mining authorities.

• The occurrence of other risks may also impact on 
reporting, for example, capture of state decision-making 
over cadastral agency staff, which may discourage re-
porting by cadastral agency employees.

• It is common to detect in the private sector (in various 
fields) a culture of “non-reporting”, both of corrupt prac-
tices by competitors and those involving themselves.

• The impact of this risk is reduced as long as the state 
has monitoring systems in place that allow it to detect 
cases of corruption even if they go unreported. However, 
in many cases, control and oversight bodies in corrup-
tion matters have problems with effectiveness and 
impartiality.

• Moreover, even if the judiciary detects such cases, it 
will not, in principle, have the quantity and quality of in-
formation that a whistleblower can often provide.

In the private sector, the decision not to report certain 
illegal practices because it is considered inherent to the 
“business” (and, in some cases, in order to profit from 
these current or future practices) compromises the integ-
rity of the whole system and the fair conditions of compe-
tition between companies.

Finally, less reporting means less exposure of cases of 
corruption, and thus less pressure for transparency and 
accountability to the public.
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Legal protection of 
whistleblowers

RISK CF18:“What is the risk that whistleblowers 
will not be legally protected?”

Laws that encourage and protect whistleblowers are indis-
pensable for developing and maintaining anti-corruption 
reporting systems. Their absence can lead to retaliation 
against whistleblowers or act as a direct disincentive to 
reporting. The same is true if rules exist but are not effec-
tively enforced by the relevant institutions, either because 
they lack impartiality or effectiveness.

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• Las Existing rules on the protection of victims and 
witnesses in corruption cases are insufficient, as is the 
scope and effectiveness of the “National Programme for 
the Protection of Witnesses and Defendants”.

• At the national level, the Office of the Public Prosecutor 
for Administrative Investigations (PIA) and the Anti-Cor-
ruption Office expressly allow anonymous complaints, 
which may increase the chances of receiving informa-
tion.

• From the interviews, it emerged that there have been 
cases of pressure and physical attacks on community 
leaders to obtain their consent to move forward with 
mining projects, without sufficient protection from any 
state agency. While these are not reprisals arising from 
allegations of corruption, the situations can be equated. 
The criminalisation of social protest was also mentioned, 
used as a disciplinary mechanism by the authorities.

• In general terms, the federal and provincial justice 
system is perceived as an institution that lacks sufficient 
impartiality with respect to the government of the day 

113 | Instituto Nacional de Estadística y Censos (2018).

and the economic powers. This translates into a de-
crease in confidence in these institutions as a means of 
controlling the activity of political and economic powers. 
A similar situation occurs with most of the inspection 
and oversight bodies.

• An initiative to create a “Corruption Witness Protection 
Programme” was presented in the National Congress in 
2014, but never advanced.

• A crime victimisation survey conducted by the Nation-
al Institute of Statistics and Censuses (INDEC) in 2017 
stated that the rate of non-reporting of passive bribery is 
93.4% and that distrust of authorities is the main reason 
for non-reporting of crimes in general[113]. 

As mentioned above, the lack of sufficient legal protection 
for those who report acts of corruption can have two major 
impacts. On the one hand, it can lead to reprisals of var-
ious kinds, both in the workplace (dismissals, unjustified 
changes in tasks to be performed or in the place of work, 
among others) and in other areas (pressure, threats and 
aggression). In many cases, such negative impacts can fall 
especially on community members and activists.

Furthermore, it may lead people who have information 
about acts of corruption to refrain from reporting them 
in order to avoid facing such situations (see CF17). This 
would negatively affect the state’s ability to detect cases of 
corruption and intervene early; on the other hand, greater 
impunity would imply fewer disincentives for those who 
commit these acts.

The lack of adequate legal protection for whistleblowers 
impacts on the legitimacy of institutions (inspection and 
oversight bodies and the judiciary) and the reputation of 
the country and the state. A decrease in the number of 
complaints and the consequent increase in impunity in the 
corrupt awarding of mining rights would have an impact 
on a wide range of issues (impartiality in decision-making, 
revenues received by the state, fair competition between 
companies, among others).
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Clarity of awards process

RISK PD3. “What is the risk that the steps of 
an awards process will not be clear or publicly 
available?”

When information is not made available to the public in an 
accessible manner - which entails not only availability but 
also ease of understanding - it becomes even more com-
plex to understand precisely, for example, what a licence 
application entails and what to expect in the management 
of the process. Thus, it is even more difficult to determine 
when a process is being breached in order to hold author-
ities accountable. The same is true if there are outdated 
(and therefore unenforceable) regulations, if some issues 
are not regulated, or if there is widespread non-compli-
ance with certain aspects of the procedure that create 
further uncertainty in the process.

The Environmental Impact Assessment stage will be spe-
cifically analysed under risks ESIA-N1 and ESIA-N2.

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• The MC is confusing in the way it regulates the var-
ious processes involved in mining activity; for exam-
ple, it does not adequately separate the prospecting 
and exploration stages and regulates them together. 
Likewise, with regard to the specific naming of certain 
activities, confusing, varying and sometimes contra-
dictory terminology is used.

• In addition, the MC does not clearly state at what 
point persons intending to carry out prospecting, 
exploration or exploitation activities should submit 
an EIA. The MC states that this should occur “prior to 
the commencement of any activity”. However, it is not 
clear from either the MC or the provincial regulations 
exactly when the time referred to in the regulation is.

• Outdated and therefore inapplicable rules currently 
coexist in the MC. One example concerns the regula-
tions governing the legal duty. The MC provides a legal 
duty procedure for vein-based mines (corresponding 
to older forms of mining) and not for dispersed mines 
(current mines). This makes it difficult for provincial 
authorities to monitor and verify.

• There are no provincial regulations governing the 
value of easements. This can lead to abusive negotia-
tions (setting discretionary amounts of money), either 
on the part of companies or the owner of the land, as 
the case may be.

• In no instance does the MC present any kind of flow-
chart or graphic to facilitate a precise understanding 
of the steps in the process. Initiatives such as EITI 
require participating states to provide a detailed de-
scription of the process of transferring or awarding 
licences.

• At the federal level, there is no established proce-
dure for conducting ESIAs that is applicable to the 
mining sector throughout the country. The interviews 
revealed a certain unease on the part of the private 
sector at having to rely on provincial regulations that 
they consider unclear. This situation has a direct im-
pact on investment, as exploration or exploitation work 
cannot begin without the authority having awarded 
the Environmental Impact Statement.

• It was also pointed out that some provinces have 
different systems of coordinates, even though the MC 
states that a unified system should be used. According 
to the interviews, companies, especially foreign com-
panies, may have to hire the services of local agents 
to advise them on legal procedures at the provincial 
level.

• Finally, as will be explained in risk PD12, there is 
widespread non-compliance with the legal time-
frames of procedures, which leads to a lack of clarity 
for those applying for mining rights as to the exact 
status of their application and when they will eventu-
ally obtain their right.

Lack of clarity in the steps of an award process, as well as 
lack of information available to stakeholders about the pro-
cess, can have a number of impacts. To begin with, the lack 
of clarity and confusion in national and provincial mining 
regulations can impact on stakeholders’ confidence in the 
licensing process and the authorities involved. Moreover, 
not having accurate and easily accessible information 
on each stage of the process and each authority involved 
hinders social oversight and transparency of government 
actions. Furthermore, the existence of outdated or inappli-
cable regulations has an impact on the rigorousness that 
the authority must have to evaluate, grant and control ap-
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plications for permits and concessions. Likewise, the exist-
ence of unregulated issues can lead to the development of 
discretionary practices without any type of oversight, which 
could affect the transparency and integrity of procedures.

Por otra parte, la existencia de normativa desactualizada 
o inaplicable impacta en la rigurosidad que debe tener la 
autoridad para evaluar, conceder y controlar las solici-
tudes para otorgar permisos y concesiones. Asimismo, 
la existencia de cuestiones no reguladas puede dar lugar 
a que se desarrollen prácticas discrecionales sin ningún 
tipo de control, lo cual podría afectar la transparencia e 
integridad del procedimiento.

A generalised failure to respect timeframes deepens 
uncertainty for those making applications and makes it 
difficult to design strategies to generate tools to ensure 
greater transparency in the process.

Process Duration

RISK PD12: “What is the risk that the duration 
and timing of each step of the awards process 
can be manipulated?”

Unless there is a set timeframe for each step of the award 
process, the conduct of the procedure and the actions in-
volved could be subject to manipulation. Similarly, if there 
are statutory timeframes but they are systematically dis-
regarded, this may create conditions for the duration of the 
process to be unlawfully manipulated.

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• In terms of regulations, both the MC and provincial 
laws generally provide timeframes for the different 
steps in the process of awarding mining rights.

• There is a general consensus that in Argentina there is 
a prevalence of the phenomenon known as “fool’s ano-
mie”, i.e. a generalised non-compliance with the law that 
favours no one (neither those responsible for enforcing 
it nor those it targets). This is broadly applicable - to a 
greater or lesser extent - to any legal field, not only to 
the field of mining.

• The interviews highlighted that, in the vast majority of 
cases, legal timeframes are not respected in practice.

• As for the extent of this problem, it applies to various 
steps in the process and can cause stages that accord-
ing to the regulations should last a few months to be pro-
longed for years. A major source of delay is the environ-
mental impact assessment process: in some cases, the 
awarding of the Environmental Impact Statement took 
up to 14 years, according to the interviews conducted.

• In this context and in general terms, non-compliance 
with timeframes is attributed to certain cultural, political 
and technological problems, among others. Howev-
er, three types of cases have been detected in which 
non-compliance is attributed to irregular practices. The 
first involves situations in which the “first come, first 
served” system is not respected, as the licence or permit 
is not granted to the first applicant (see PP3). The second 
type of case is associated with the Environmental and 
Social Impact Assessment procedure and the conditions 
that the authorities might demand during negotiations 
with companies (see ESIA-N2). Finally, the third type of 
case involves provincial companies as holders of mining 
rights (see CF-N1).

• With regard to this risk - both in cases arising from 
weak or inefficient structures, as well as in those where 
there is extreme discretionality or outright irregularities 
- the impact of its prevalence affects not only the legit-
imacy of public institutions and society’s trust in them, 
but also the fair conditions that should be available to 
companies that comply with laws and process require-
ments, as well as the conditions for fair competition in 
the private sector and impartiality in decision-making by 
the authorities.

Mining Rights Transfers

RISK PD25: “What is the risk that a permit for 
exploration or a concession for exploitation will 
be transferred to another holder without any type 
of transparency or regulation?”

The lack of monitoring of the transfer of mining rights 
could make it easier for authorities to allow or be involved 
in irregular and corrupt practices, without the public or 
even other governmental bodies becoming aware of them. 
This could result in mining rights being awarded to per-
sons with no objective capacity to acquire them initially or 
to other undesirable holders (e.g. persons with a conflict 
of interest due to public functions authority on mining 
issues or their front men, family members or private sec-
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tor persons with close links to authorities; legal persons 
whose final beneficiary is unknown, among others). There 
may also be cases of transfers of rights agreed exclusively 
between private parties, without state involvement.

SOME OF THE MAIN FACTS TAKEN INTO ACCOUNT TO AN-
ALYSE THE LIKELIHOOD OF OCCURRENCE OF THIS RISK 
AND ITS IMPACT ARE THE FOLLOWING:

• No cases of authorities committing such acts were 
discovered (apart from the cases where the first-come, 
first-served system would be disrupted, as mentioned in 
risk PP3).

• In terms of legislation, there are no rules in Argentina 
that allow authorities to transfer to one person mining 
rights that have been awarded to another. Cases of expro-
priation of mines by the state for reasons of public utility 
do not fall within the scope of the risk analysed here.

• Legal regulations allow for the transfer of mining 
rights between private parties without major limitations.

• Regarding cases linked to the transfer of rights 
between private parties, reference was again made 
to the so-called “coffee miners”, who acquire mining 
rights for speculative purposes, to later sell them to a 
company that actually wishes to carry out exploration 
or exploitation activities (see PP16).

• As regards the lack of transparency that may exist in a 
transfer of rights between private parties, the observa-
tion in risk PP4 on the difficulty of identifying the benefi-
cial owners of a company holding mining rights applies 
here. This is due to the fact that Argentina does not have 
a single centralised and complete register of beneficial 
owners (in general, not just in mining).

This risk can have various types of impacts. The fact that 
it is not the authorities who transfer licences from one 
person to another decreases both the likelihood and the 
impact of corrupt practices that may occur. Therefore, the 
analysis should be limited to cases of private-to-private 
transfers, which are not specifically regulated and may 
take place without sufficient transparency, in particular 
with regard to the identification of final beneficiaries.

As indicated in risk PP4, the possibility of not knowing who 
holds the real ownership of a mining right implies the risk 
of violating both the prohibitions of the Mining Code[114] 
and the public ethics regulations at national and provincial 
level, intended to prevent conflict of interest situations.

114 | Artículo. 22.

Disruption of the “First Come, 
First Served” System

RISK PP3:“If a ‘first come, first served’ system is in 
place, what is the risk that the first applicant will 
not be awarded the licence or permit?”

Confirmation as to which applicant was the first to submit 
an application for a given area is a central point in the pro-
cess of awarding mining rights. Unless there is a system in 
place that automatically and reliably records the time and 
order of submission of an application, there is a potential 
for manipulation of the confirmation. The same applies if, 
at the time of submission of the application, the authorities 
do not confirm to the applicant that the area is free, but 
postpone this notification to a future time. Indirectly, this 
risk also arises when a permit or concession is granted to 
a first-time applicant who does not actually comply with all 
submission requirements.

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• There is an online “Unified Mining Cadastre” developed 
by the National Secretariat of Mining Policy, but at pres-
ent it only contains information from a few provinces.

• The provinces that are the subject of this analysis 
have online Cadastres. However, neither is continuous-
ly updated (it takes a few days for information to be 
uploaded) nor do they allow for online applications for 
mining rights. This means that applicants continue to 
rely on paper-based submissions, with no certainty at 
the time of submission that the area in question is free 
(as the area may have been requested recently and not 
yet been uploaded to the online Cadastre).

• According to EITI requirement 2.3.b., participating 
countries are obliged to maintain a publicly accessible 
registry or cadastre system(s) with “up-to-date and 
comprehensive information on each licence”.

• There are cases of inconsistencies between the infor-
mation in the physical files and the information contained 
in the online Cadastres. In these cases, the authorities 
usually take the information in the physical file as valid.
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• When a person submits a request for a certain area, 
checking of the status of the area requested (whether 
it is vacant or fully or partially occupied) is not carried 
out at the time the request is submitted, as provided 
for in Article 49 of the MC. The status of the area (va-
cant or otherwise) is communicated to the applicants 
a few days later.

• As for the system of recording applications received, 
it emerged from the investigation that the authorities 
apply a “registration seal” to the submission, i.e. a stamp 
indicating receipt of the document, with a handwritten 
date and time. This stamp is vulnerable to alterations 
and changes. Some informants even stated that until 
quite recently, annotations on files would be made in 
pencil.

• There is no specific regulatory framework at the na-
tional level that establishes unified criteria for provincial 
Mining Cadastres. This implies that each jurisdiction has 
different criteria, which could lead to standards of trans-
parency and efficiency not necessarily being respected. 
In the cases analysed, in terms of its organisational 
position, the Cadastre lacks functional independence 
to reinforce its integrity in the face of discretionary or 
irregular practices.

• The interviews indicated situations in which an appli-
cation was submitted and in the following days the min-
ing authority advised that another person had applied 
for a right over the same area a few hours earlier. The 
absence of publication and objective means of verifica-
tion of the order of applications opens up the possibility 
of violations of the established legal principle, with con-
sequent suspicions as to the truthfulness of government 
communication.

• Another way in which this risk can manifest itself is 
in cases where the permit or concession is awarded to 
the first applicant without the applicant complying with 
all submission requirements. This would mainly apply 
to the lack of verification of the mineral “sample” that 
must be submitted by the discoverer in order to apply 
for a mining concession.

This set of factors creates the possibility that, faced with 
an unlawful practice that disrupts the “first come, first 
served” system, the wronged applicant does not have ad-
equate mechanisms to prove the facts.

On the one hand, these practices can lead to unfair compe-
tition in the private sector and a lack of a level playing field. 
The collusion of the authorities also implies an undermining 
of impartiality and fairness in decision-making. Ultimately, 
the whole process of awarding mining rights (and the public 
institutions involved) is delegitimised and the integrity that a 
“first-come, first-served” system can bring to the process is 
undermined.

Unidentified Beneficial Owners

RISK PP4:“What is the risk that applicants for 
mining rights will be controlled by undeclared 
beneficiaries?”

By “beneficial owners” we mean any human person who 
controls or may control, directly or indirectly, a legal 
person or other legal structure. The existence of unde-
clared beneficial owners in companies holding mining 
rights gives rise to the possibility of incompatibilities in 
the exercise of public functions, unmanageable conflicts 
of interest, favouritism, nepotism, among other types of 
illegalities. Here we deal not only with cases of the use of 
legal persons but also of other natural persons (common-
ly known as “front men”).

SOME OF THE KEY FACTS CONSIDERED IN ANALYSING 
THE LIKELIHOOD OF OCCURRENCE OF THIS RISK AND ITS 
IMPACT ARE AS FOLLOWS:

• The MC’s regulation of who can apply for a mining right 
(any person) and under what conditions (by paying a low 
fee) is one of the factors that generates the conditions for 
the occurrence of this risk.

• With regard to regulations on beneficial ownership 
in general (not exclusively to mining), Argentina does 
not have a single, centralised and complete register. 
Likewise, existing beneficial ownership reports contain 
scattered, incomplete and outdated information. There is 
a National Register of Companies, but it does not collect 
data on the partners or shareholders of companies, nor 
on beneficial owners. Of the 36 registration and control 
bodies for legal persons in Argentina, only three have a 
definition of beneficial ownership and maintain a docu-
ment register.
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• In terms of specific cases, while this issue did not 
emerge as a concern expressed by the parties inter-
viewed, it was indicated that there could be cases where 
the final beneficiary is not properly identified.

• On the other hand, some interviewees have stated that 
they suspect the existence of “front men” among the 
current holders of mining rights and that the authority 
would tolerate this as long as those listed as holders 
comply with their obligations under mining regulations.

The possibility of not knowing who the ultimate and factual 
holders of a mining right are implies the risk of violation of 
both the prohibitions of the Mining Code[115] and the public 
ethics regulations at the national and provincial level, which 
seek to prevent situations of incompatibility and conflicts 
of interest. In this sense, the ultimate beneficiaries could 
be authorities with positions in the mining sector, or rep-
resentatives of the private sector linked to authorities or 
other “undesirable holders”[116]. Moreover, in a “first-come, 
first-served” system, there is a risk that authorities or per-
sons receiving applications may abuse related privileged 
information, since, as the actual ownership of the right is 
unknown, it may be difficult to prove leaks and/or misuse 
of privileged information. This ultimately compromises the 
integrity of the entire system of awarding mining rights.

Stockpiling mining rights 
without undertaking work

RISK PP16:“What is the risk that mining 
companies can stockpile licences or permits 
without actually doing any work?”

While the regulatory framework does not allow for the 
accumulation of permits without carrying out the intended 
mining activities, in practice this can occur both because 
of the way in which the acquisition and exercise of mining 
rights is regulated, and because of the lack of capacity 
and willingness of the regulatory authorities to implement 
adequate oversight, including monitoring of exploration 
investment targets or termination of areas where work 
has not been carried out. This permissiveness can lead to 
an undue accumulation of permits.

115 | Article 22.
116 | In the terms of the MACRA tool, reference is made to “undesirable owners”.

SOME OF THE MAIN FACTS TAKEN INTO ACCOUNT TO AN-
ALYSE THE LIKELIHOOD OF OCCURRENCE OF THIS RISK 
AND ITS IMPACT ARE THE FOLLOWING:

• The national MC regulations seem to facilitate the like-
lihood of the risk occurring. On the one hand, the Code 
makes it possible for any natural or legal person to apply 
for exclusive permits to explore a given area. It does not 
set any limits on the capacity to acquire and own mines 
and - unlike other laws - there is no need to demonstrate 
economic capacity or technical competence. On the oth-
er hand, the mining fee required to apply for exploration 
permits is very low, so virtually anyone can apply for 
unlimited mining permits over given areas, as long as 
they can afford to pay the fee.

• Another aspect of the MC that increases the likelihood 
of the risk occurring is related to the possibilities and 
mechanisms for withdrawing a mine from a non-oper-
ator. Declaring a mine vacant or cancelling a permit is a 
very long and difficult process because the regulations 
provide for various forms of “rescue” to promote activity 
and avoid taking away mining rights. In addition, whoev-
er holds a permit can retain the mine as long as they pay 
low amounts of money. The interviews revealed that all 
instances of cancellation provided for in the Code end up 
becoming “fictitious cancellations”, due to the difficulty of 
revoking areas that are not being developed.

• There was unanimous agreement in the interviews 
that this risk is constantly demonstrated in practice, giv-
en the existence of so-called “coffee miners”. These are 
people who apply for mining permits for certain areas 
without intending to work them; they do so exclusively 
for speculative purposes of negotiating the transfer of 
rights with companies that actually wish to work in the 
area. In the interviews, there was widespread agreement 
that applying for mining rights for speculative purposes 
is a lawful, albeit objectionable, practice.

• It also emerged from the interviews that a large num-
ber of mining claim holders are not progressing with 
exploration and/or exploitation.

• A common practice related to this phenomenon is that 
a few months after the acquisition of a mining conces-
sion, applications for mining rights in the surrounding 
areas proliferate. It is believed that these subsequent 
applicants are speculating that the discovery of minerals 
may follow a path that leads to where they are applying 
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for mining rights, in order to force the owner of the initial 
title to negotiate a transfer.

• From the various interviews it emerged that, in general 
terms, all provinces have areas where rights awarded 
have remained undeveloped for a long time.

• Another point to analyse is the oversight capacity of the 
authorities to verify the progress of activities described 
in work programmes or investment plans submitted by 
permit holders, in order to reduce the likelihood of this 
risk occurring. The interviews revealed that in many 

cases inspections cannot be carried out due to a lack of 
budgetary resources or the absence of sufficient techni-
cal staff or even the lack of the necessary infrastructure 
(vans being a recurrent example) to visit mines located 
in remote or difficult to access areas.

• Few risk mitigation mechanisms were identified at the 
regulatory level: the only existing one is the issuing of 
warnings by the mining authorities, but the effectiveness 
and speed of these measures is highly constrained by 
existing regulations.
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The possibility that individuals or mining companies can 
accumulate licences or permits without doing any work at 
all implies the risk of jeopardising the economic develop-
ment of the provinces, given the importance of the sector 
to local economies. Applying for mining rights for purely 
speculative purposes could be considered a form of abuse 
of the law and therefore an illegal practice.

On the other hand, the fact that companies that are in-

terested in particular areas have to negotiate with mining 
rights holders for the transfer of permits or concessions 
(without any oversight by the state) can affect competition 
in the sector and thus potentially drive away investment. 
This risk also impacts the integrity of the awarding pro-
cess and proper monitoring of mining areas, awarding 
rights to individuals or legal entities that may not be in a 
position to carry out mining activities as required by law.
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Sanction of violations of the 
conditions of rights awarded

RISK PP-N1:“What is the risk that mining rights 
holders that breach their licence conditions can 
escape prosecution or other sanctions?”

The possibility that individuals or legal entities that do 
not comply with the conditions of their mining rights can 
evade sanctions (either through direct actions such as 
bribes or because of the way the system works in general 
terms) creates a culture of impunity and the opportunity 
for companies to agree to conditions that they do not in-
tend to comply with. In this way, both the legal system and 
the procurement process are weakened. The same is true 
if penalties are applied that are effectively minor and have 
no real remedial or deterrent effect.

Some of the key facts considered in analysing the likelihood 
of occurrence of this risk and its impact are as follows:

• The likelihood that these persons will not be pros-
ecuted and/or punished increases in the context of 
judicial systems that function ineffectively and lack the 
necessary impartiality in the prosecution of corruption, 
as is the case in Argentina. This is part of a context of 
systemic and structural corruption that characterises 
our country, affecting various sectors of society and 
levels of government. The mining sector is not exempt 
from this problem. Systemic corruption implies, among 
other things, that national and local rules and regulato-
ry frameworks coexist with informal, unwritten rules, 
allowing decisions to be made through channels other 
than those provided for by law.

• In terms of cases, the difficulty of accessing judicial 
information and the problem of the “dark spectre” of 
criminality make it difficult to make a precise estimate. 
In 2008, a Federal Prosecutor with experience in cas-
es related to environmental contamination stated that 
since 2000, there had been “1254 [judicial] cases involv-
ing environmental crimes in the country. There were 
convictions in only five”[117]. And it was indicated that 
“there are no convictions because impunity reigns”[118].

117 | Aranda (2008).
118 | Aranda (2008).
119 | Télam (2019), Mundo empresarial (2018), Aranda (2018b), Corso Heduán (2019), Tiempo Argentino (2017).
120 | Judicial Information Centre (2018b).

• Based on a survey of public information, very few 
cases have been identified in which unlawful practices 
linked to the mining industry have been prosecuted[119].

• The analysis of other corruption risks included in this 
research has identified cases of possible illicit practices (of 
varying severity) that are publicly known and yet have re-
mained unpunished (e.g. risks PP16, PP3, CCN1 and CC2).

• In terms of the effectiveness of sanctions that are 
applied, the case of the Veladero mine is a useful ex-
ample for the purposes of this analysis. In September 
2015, there was a spill of more than one million litres of 
cyanide water, which has been considered the biggest 
environmental disaster in Argentinian mining. For this 
incident, the company was fined ARS 145,696,000 in 
March 2016, equivalent to 0.3% of the company’s gross 
profits that year and 1.45% of the value of the mine’s 
gold production that year.

• There are cases in the provincial and federal crimi-
nal courts concerning this matter (Case No. 10049/15, 
entitled “Lorusso, Sergio y otros s/ incumplimiento 
de deberes de funcionario público”). Only the Federal 
Court investigation has reached the oral trial stage[120]; 
this criminal proceeding exclusively involves former 
national authorities, but not company staff or directors.

• The likelihood that these individuals will not be pros-
ecuted and/or sanctioned is increased in a context in 
which social oversight is made more difficult. Current 
regulations do not clearly establish public access to 
exploration permit and exploitation concession files 
and, in practice, there is a general problem of access 
to public information by civil society and organisations 
(not limited exclusively to the mining industry).

The fact that many corrupt practices are not prosecuted and 
sanctioned (or not sanctioned effectively) can have various 
types of consequences. Firstly, it may lead to an increase in 
acts of corruption due to increased impunity, which trans-
lates into a strong disincentive to comply with the rules. In 
a related way, it also has a socio-environmental impact, 
insofar as corrupt practices are linked to non-compliance 
with regulations on socio-environmental protection (and 
with the obligations assumed by the company in the ESIA).
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Lack of adequate verification 
of EIRs

RISK ESIA-N1: What is the risk of inadequate 
verification of the accuracy and veracity of ESIA 
reports?”

If the accuracy and truthfulness of environmental and so-
cial impact reports are not verified, communities directly 
affected by mining projects and the community at large 
may be misled about the impact the initiative will have on 
them. Companies may misrepresent information with dis-
torted baselines for environmental and social data and/
or by minimising information about the real impact of the 
activity they intend to develop. For this reason, it is essen-
tial that the state and the community have the capacity 
to corroborate the information presented by the company.

Some of the key facts considered in analysing the likelihood 
of occurrence of this risk and its impact are as follows:

• Current national and provincial regulations do not 
present objective criteria for all items included in an EIR, 
such that a priori it can be determined with certainty 
whether a report should be approved or rejected (on this 
point, see risk ESIA-N2).

• Regulations in Jujuy, for example, establish that it is 
companies that are obliged to carry out the FPIC process 
(instead of the state) as a prerequisite for submitting the 
EIR to the mining authority. In practice, in order to apply 
for a permit or concession, the company must submit to 
the mining authority three certificates signed by all the 
members of the indigenous community: a certificate of 
delivery of the EIR to the communities, a certificate in 
which the company informs the communities of what the 
EIR contains, and a certificate of consent or endorsement 
by the communities. The mining authority is not involved 
in these proceedings, which increases the asymmetrical 

relationship between companies and communities and 
hinders the latter’s effective control over the information 
provided to them and the outcome of their decisions.

• In Jujuy, in practice the mining authority requires the 
consent of communities to be obtained in order to grant 
the EIS. While this could strengthen state and commu-
nity oversight, it could also create greater incentives for 
companies to obtain community consent through vari-
ous practices (involving, for example, hindering proper 
understanding and vetting of the EIR).

• The interviews highlighted that EIRs are highly com-
plex and difficult for community members to understand, 
so in most cases they do not know exactly whether the 
information presented is true.

• There are problems linked to the monitoring capacity 
of the authorities, mainly due to the lack of budgetary 
resources, the absence of sufficient technical staff and 
even a lack of necessary infrastructure to visit the mines.

• Most of the sources interviewed repeatedly stated 
that the EIRs would fall below the minimum standards 
of quality and depth required, considering them to be a 
“copy and paste” of other reports.

In the event that communities - indigenous or non-indig-
enous - are deceived because the information contained 
in the EIA is manipulated, their rights of ownership, use 
and enjoyment of their territories are weakened. The com-
munities in the area affected by the project are the main 
victims of this risk, which also has an impact on the proper 
conservation of the environment (and therefore, indirectly, 
on the rest of society). In this regard, this risk also has an 
impact on other risks related to the rights of indigenous 
and non-indigenous communities, such as CC-N1 and CC2.

Ultimately, this risk affects the integrity of the permit and 
concession award process, specifically at the ESIA stage, 
jeopardising awareness and oversight of the environmen-
tal and social impact of mining projects.
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Lack of clarity in ESIA report 
criteria

RISK ESIA-N2: What is the risk that the terms of 
reference or criteria (formal and substantive) for 
Socio-Environmental Impact Assessment reports 
will not be clear or publicly available?”

Unclear formal or substantive criteria for environmental 
and social impact assessments, or lack of knowledge re-
garding them, can lead to uncertainty about exactly what 
factors are being assessed when approving or rejecting 
EIRs. This can provide opportunities to manipulate the 
elements being assessed.

Some of the key facts considered in analysing the like-
lihood of occurrence of this risk and its impact are as 
follows:

• Current regulations set out in general terms what 
an EIR should contain. However, not all points of what 
it should cover are expressed through objective, clear 
and comparable substantive criteria. This means (as 
the sources interviewed agreed) that under Argen-
tinean law there will never cease to be a margin of 
discretion in the assessment of the IIA by public agen-
cies. Thus, not only for companies but especially from 
an external point of view (e.g. communities) it can be 
complex to determine a priori whether a report should 
be approved.

• Likewise, at the federal level, there is no established 
procedure for carrying out Environmental Impact 
Assessments applicable to the mining sector. This 
implies an absence of uniform criteria applicable to all 
provinces.

• At the local level, the provinces analysed have 
published on their institutional websites the formal 
requirements that any EIR must contain and the spe-
cific requirements for the exploration and exploitation 
stages that arise from provincial regulations. However, 
local legislation - which reflects national norms es-
tablishing water, soil and air quality standards - also 
fails to provide objective background criteria for all the 
points covered by the report. From the interviews it 
emerged that some criteria must be determined using 
data from baseline studies carried out by companies 
themselves, for example.

121 | Article 262.

• Argentinean regulations focus primarily on envi-
ronmental impact. The MC refers exclusively to the 
“environmental impact report”, including amongst its 
components the “socio-cultural environment”[121]. In 
the same sense, laws and other provincial regulations 
are mainly devoted to regulating the issue of environ-
mental impacts with few references to social impact, 
without presenting any objective and clear criteria to 
measure it. For this reason, the private sector claims 
that discretion in the assessment of social impact is 
considerably greater than in the assessment of envi-
ronmental impact.

• The interview process gathered evidence concern-
ing meetings that would be held between companies 
and technical and political authorities during the sub-
mission of EIRs. In this context, it was noted that it is 
common for the authorities to set out certain require-
ments associated with the mining project - regarding 
an increase in the generation of jobs in the province; 
the contracting of certain local suppliers of goods and 
services; or requirements associated with an increase 
in the value added to the mineral. While these are not, 
in principle, illegal actions that result in individual eco-
nomic benefits for the authorities, they may involve an 
abuse of power whereby political and economic issues 
are addressed that go well beyond the environmental 
impact assessment, and can arguably be framed as 
“social impact” issues. However, it should not be over-
looked that the unfounded requirement to contract 
certain companies to supply products and/or services 
increases the risk of conflicts of interest and nepotism, 
among other issues that would constitute legally pun-
ishable irregularities.

• Access to public information by civil society and 
community organisations is a widespread problem 
that is not limited exclusively to mining activities. Some 
sectors claim that provincial governments do not ade-
quately fulfil their commitments regarding access to 
public information. The interviews reinforced evidence 
from other areas that, in general, there is a low level of 
accountability on the part of the authorities, which in-
creases the possibility of corrupt practices in the pro-
cess of evaluating EIRs, as they are outside the scope 
of control that civil society and other stakeholders can 
exercise in the process.
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• It was also noted that regulations on transparency 
of government actions are scarce and that there is a 
lack of greater commitment by Argentinean states at 
the sub-national level to open government policies and 
transparency in the extractive industries.

• The analysis of the impact of possible abuse of au-
thority by ESIA authorities must take into consideration 
the risk of a lack of effective prosecution and sanctions 
for such acts (see PP-N1).

The fact that there always remains a margin of discre-
tion in the ESIA may lead to uncertainty as to which 
factors are considered more or less relevant in deter-
mining the approval or rejection of an EIR. This may 
not only hinder the work of public agencies in some 
cases, but may also lead to situations of abuse of that 
discretion in decision-making.

The risk analysed directly impacts the integrity of the 
EIR process and therefore the awarding of mining 
rights. It also weakens environmental and social stand-
ards, as other factors can sometimes be prioritised 
in determining the approval of a project. Considering 
that the margin of discretion in assessment by the 
authorities is significantly greater in relation to social 
impact than environmental impact, there may be cases 
in which this translates into the severity of the impact. 
It also affects the transparency of mining resource 
management and the reputation of local governments 
as protectors of the public interest. 

Adequate implementation of 
community consultation

RISK CC-N1: Assuming that consultation with 
affected communities is required, what is the 
risk that the process of free, prior and informed 
consultation with indigenous communities and 
the participation of non-indigenous communities 
will not be respected?”

Failure to respect the FPIC process for indigenous com-
munities or participation by non-indigenous communities 
prior to the development of a mining project can occur for 
a number of reasons. It may be due to a lack of clarity of 
rules or non-compliance with them (either because they 
are not respected in practice or because contradictory, 
lower-ranking rules are applied). This leads to a decrease 
in citizen oversight, increasing the possibility of corrupt 

practices and a consequently high socio-environmental 
impact on communities and society as a whole.

Jujuy has a considerable presence of indigenous commu-
nities in the areas affected by various mining projects. In 
these cases, therefore, ILO Convention 169 is applicable. 
San Juan, on the other hand, has non-indigenous commu-
nities located in the areas affected by the mining industry. 
In this case, the community consultation required under 
Argentinean law is that of the General Environmental 
Law. For this reason, risk CC-N1 focuses on the cases 
of indigenous communities in Jujuy and non-indigenous 
communities in San Juan.

Some of the key facts considered in analysing the likelihood 
of occurrence of this risk and its impact are as follows:

• As far as indigenous communities are concerned, 
there are issues in the legal framework on FPIC that 
are not entirely clear. This is related, among other is-
sues, to the lack of regulation of ILO Convention 169 
and the lack of implementation of indigenous commu-
nity protocols (including Argentina’s Biocultural Com-
munity Protocol, called Kachi Yupi Huellas de la Sal). 
There are different positions on whether any mining 
project requires the consent of the affected indigenous 
communities - and not only their consultation, which 
is mandatory in all projects - both in light of ILO Con-
vention 169 (specifically with regard to the ‘storage of 
hazardous materials’) and under IACHR jurisprudence 
on ‘large-scale investment projects’.

• In the case of Jujuy, and according to various inter-
views, although it is understood that FPIC is not binding, 
in practice the authority would require that community 
consent be obtained, in order to avoid situations of 
conflict and future problems.

• With regard to the EIR, the National Mining Code re-
quires that for exploration activities to commence, the 
environmental impact report must be submitted and 
approved. However, for exploitation activities, it must 
only be submitted. This is inconsistent, as a lesser re-
quirement is established at a stage of greater impact. 
In the province of San Juan, recognising this inconsist-
ency in the Code, in practice the authorities require the 
EIR to be approved before exploitation activities can 
commence.

• During this study, complaints were made by commu-
nities about cases in which FPIC had been manipulated, 
including situations of pressure and physical attacks 
on community leaders in order to obtain their consent 
for mining projects.
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• In addition, in some interviews it was pointed out that 
there are indigenous communities that refuse to re-
ceive environmental impact studies when companies 
approach them to make them available.

• Finally, it was noted that companies sometimes 
submit very lengthy and technically complex EIRs, de-
manding that they be signed on the spot (this is related 
to the risk ESIA-N1).

• In contrast to this scenario, the implementation of 
mechanisms such as Environmental Monitoring Com-
mittees by mining companies (e.g. in Jujuy) gives citizens 
the tools to participate and evaluate environmental con-
ditions in their communities[122].

• There are issues to be analysed that are specifically 
linked to indigenous communities, both with regard to 
organisation and cultural factors. Some of the facts 
covered here include the lack of a single valid voice in 
the prior consultation process and the absence of cen-
suses of indigenous communities. The organisational 
capacity of the communities must also be evaluated, 
as it implies a strength of the system; in this sense, 
some communities (e.g. the 33 communities of Salinas 
Grandes) are better organised than others.

• Demonstrations in early 2020 in other provinces, 
such as Mendoza and Chubut, suggest greater social 
organisation and increased demand for the defence of 
the environment and sustainable development.

• In the case of San Juan, for example, there are prob-
lems related to the way in which the community consul-
tation required by the General Environmental Law (Law 
Nº 25.675/02) is regulated. On the one hand, provincial 
regulations only provide for a participatory process for 
the awarding of mining rights related to exploitation, but 
not to exploration. On the other hand, this participatory 
process does not involve the holding of public hearings, 
but rather the possibility of consulting the corresponding 
file and submitting written observations.

• Finally, a last relevant point is that the regulations do 
not require EIRs to be cumulative or strategic, which 
creates uncertainty in the communities affected by min-
ing projects about the real, large-scale and long-term 

122 | Pareja, Xavier, Daitch (2019).
123 | Calle y Ryan (2016:7).

impacts that such projects will have on their territories, 
thus hindering adequate and complete participation and 
oversight on the part of citizens.

In terms of the impact on communities that are not duly 
informed and consulted through legal participation mech-
anisms, they are prevented from having a fair say and from 
being heard by public authorities so that their opinions are 
effectively included in the decision-making process. This 
has the effect of increasing social conflict. In the report 
entitled “Citizen Participation in Environmental Impact As-
sessment Processes”, it is stated that “at present [2016], 
of the total number of socio-environmental conflicts in the 
world, Latin American countries account for 40%. Most of 
these conflicts are due to the implementation of citizen 
participation processes that are not very substantive and 
do not allow for a real involvement of the population in 
the public decision-making process in environmental 
matters”[123].

On the other hand, public participation mechanisms are 
the only means prior to the development of projects in 
which communities can give their opinion or object to such 
initiatives. It may happen that communities do not resort 
to the justice system because they do not perceive it as 
an impartial institution and/or because they fear reprisals 
(see CF17 and CF18).

Not respecting mechanisms for citizen participation, such 
as FPIC for indigenous communities and public hearings 
with non-indigenous communities, weakens respect for 
and the exercise of participatory rights in democracy. In 
addition to increasing the risk of negative environmental 
and social impacts, it also increases socio-environmental 
conflict, since mining is developed without the agreement 
of all stakeholders. It is in this context that the cases of 
violence and manipulation of agreements reported by 
communities should be analysed (see CC2). On the oth-
er hand, current national and local regulations are not 
respected and the transparency of the processes for 
awarding mining permits and concessions is violated, as 
adequate information is not provided and communities 
are marginalised from participating in the decisions that 
affect them. This risk also has an impact on corruption 
risk ESIA-N1, as communities are unable to verify the ac-
curacy and veracity of EIRs.
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Manipulation of community 
agreements

RISK CC2: Assuming consultation with affected 
communities or landholders is required, what 
is the risk that negotiations for landholder or 
community agreements can be manipulated?”

Having laws that guarantee and standardise the terms and 
conditions for entering into negotiations reduces the risk of 
corrupt behaviour, such as the marginalisation of certain 
landholders, unauthorised contacts in violation of terms, 
or the offering of bribes, gifts and benefits, among others. 
Also, agreements may not emerge from a free exercise of 
the community’s will if the community is in a situation of 
structural vulnerability and an asymmetrical power rela-
tionship with companies.

As in the analysis of risk CC-N1, here the study has focused 
on the situation of indigenous communities in Jujuy and 
non-indigenous communities in San Juan.

Some of the key facts considered in analysing the like-
lihood of occurrence of this risk and its impact are as 
follows:

• In terms of regulations, as explained under risk CC-N1, 
Jujuy delegates the obligation to implement the consul-
tation process and to obtain the free, prior and informed 
consent of indigenous communities to companies as a 
requirement for submitting the EIR.

• According to experts, this situation has allowed com-
panies to negotiate with communities in an asymmetri-
cal power dynamic, without any state oversight.

• From the various interviews, references arose to 
situations in which companies marginalised certain 
indigenous communities that would be affected by min-
ing projects and excluded them from the consultation 
process. This situation may be related to the fact that 
there is currently no single census of indigenous com-
munities[124].

124 | Martin (2020), Perfil (2020).

• The obligation imposed on companies by the Jujuy 
authorities to have the consent of the communities af-
fects the development of mining projects. This may lead 
to manipulation of agreements by companies in order to 
obtain the consent of the communities involved quickly.

• The sources interviewed referred to some cases (see 
CC-N1) in which the process of obtaining community 
consent has been affected by: i) pressure and offers 
of economic incentives from companies in cases of 
community opposition to mining projects; ii) offers of 
invitations to the capital of the province, including food, 
drink and hotel accommodation, from the authorities. 
The perception of this situation as a form of co-optation 
arose in several interviews.

• On the other hand, in San Juan, in order to obtain social 
permission, communities claim that companies would 
buy the will of, for example, football club leaders by 
offering to carry out certain works at the club’s playing 
field. A similar scenario can occur with offers to donate 
certain goods to institutions such as schools.

• From various interviews, it emerged that public au-
thorities would sometimes tell applicants which indig-
enous communities to consult and which not to consult, 
because they consider them to be in conflict. Similarly, 
they might recommend that the company consult a com-
munity that is not really affected by the development.

• Other sources mentioned that in the context of pro-
cesses to manage the social licence to operate, compa-
nies develop Corporate Social Responsibility initiatives 
that are not necessarily envisaged within the legal pro-
cedure for awarding permits or concessions. In this way, 
they function as mechanisms to obtain the endorsement 
of communities in order to explore or exploit within their 
territories. These activities are often associated with the 
construction of schools, parks, houses, roads, etc.

• The risk of a transfer of rights from one party that 
carries out the exploration to another that takes over 
the exploitation, according to the interviews conducted, 
leads to the possibility that the companies that make 
agreements with communities may commit themselves 
to actions for which they will not be responsible in the 
future, after the transfer of rights to another company.
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• Finally, another issue is that compensation packages 
for communities and their leaders are generally kept 
secret. In this case, limited access to public information 
increases the likelihood of practices that are non-trans-
parent and undermine process integrity.

All these forms of possible manipulation of agreements 
with communities have an impact on communities’ owner-
ship and access rights to their territories. It is essential to 
consider the vulnerable situation that communities face in 
this regard, as it is a crucial factor in determining whether 
or not the agreements they may make with a given compa-
ny have been manipulated: a situation of unsatisfied basic 
needs can significantly influence a community’s capacity 

to make free decisions, leading to a marked asymmetry 
of power in the negotiation process. It also weakens the 
full exercise of citizen participation rights in democracy, 
as it undermines the free participation of communities in 
decisions that affect them. Secret negotiations undermine 
the transparency of the processes of awarding mining 
permits and concessions. This also impact corruption risk 
CC-N1, as it undermines the FPIC process for indigenous 
communities and the participation of non-indigenous 
communities. Finally, it impacts risk ESIA-N1, given that 
through the possibility of manipulation of negotiations, 
verification by communities of the accuracy and truthful-
ness of Environmental Impact Reports is weakened.
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OVERALL INTERPRETATION OF RESULTS
A comprehensive review of the analysis and scoring of the fifteen chosen risks allows some general conclusions to be 
drawn in terms of patterns and trends. To present this, some of the criteria suggested by the MACRA tool[125], among 
others, are used. 

WHAT INFORMATION CAN BE EXTRACTED FROM THE SCORES GIVEN TO THE FIFTEEN 
RISKS?
As can be seen in the table presented in the section “Selected risks and scoring”, fourteen of the fifteen 

risks are relatively evenly distributed between three risk levels: “moderate”, “high” and “very high”. In terms 

of likelihood, fourteen of the fifteen risks fall between the levels “possible”, “likely” and “almost certain” (in 

decreasing order of quantity). Finally, in terms of impact, fourteen of the fifteen risks fall between the “mo-

derate” and “significant” categories.

WHAT ISSUES LINK THE RISKS THAT RANK AT THE “VERY HIGH” LEVEL?

There are six risks that ranked “very high”, in descending order, and all of these showed a “signifi-
cant” level of impact:

• PD12: Process timeframe.

• PP16: Stockpiling of mining rights without do-
ing work, also associated with what is known as 
“hoarding” of mineral titles.

• PP-N1: Absence of or inefficacy of sanctions 
for those who violate the conditions fo their li-
cense (impunity).

• CF17: Insufficient reporting due to a lack of 
adequate protections for whistleblowers and 
witnesses and discrediting of the judicial system.

• CC-N1: Adequate execution of community con-
sultation.

• CC2: Potential for manipulating negotiations of 
agreements under the community consultation 
framework.

The main themes underlying these six risks relate to issues of consultation with indigenous and non-indig-
enous communities (CC-N1 and CC2) and the impunity of those who violate the rules (PP-N1). This impunity, 

originated and fed by the widespread ineffectiveness of policies to prevent and sanction such practices, is 

associated with various phenomena: the existence in the different provinces of systemic speculative mining 

led by “coffee miners” (PP16); a widespread practice of “non-reporting” of acts of corruption (CF17); and a 

normalised and generalised non-compliance with timeframes (PD12).

125 | MACRA (2017:64).
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WHAT TYPES OF RISKS ARE REPRESENTED BY THE THREE HIGHEST SCORES? 

The three risks with the highest scores are as follows: PD12, PP16, PP-N1. All of them have been assessed 

with 5 points on the likelihood scale and 4 on the impact scale, giving a total score of 20.

In all cases, these risks originate primarily from vulnerabilities linked to practice and context, and only 

indirectly to the legal design of the process. It is true that the risk of manipulation of procedural timeframes 

has been categorised as PD12, which would seem to indicate a central link to the design of the process. This 

coding has been maintained as it is the same as the one presented in the MACRA tool, but in the detailed 

analysis of the risk it has been specified that - in Argentina - the manipulation of timeframes does not reflect 

problems of legal design of the process but rather non-compliance with legal provisions in practice.

A central vulnerability shared by all three risks is widespread non-compliance with the law, a common 

phenomenon in Argentina. In our country, while there are problems with regulatory design in various areas, 

the most serious problems tend to be linked to non-compliance with existing regulations. In the case of risk 

PP16 , sources consulted in various fields have argued that although it is a problematic situation, it is a law-

ful conduct. The latter is debatable, as applying for mining rights for purely speculative purposes could be 

considered a form of abuse of rights and therefore an unlawful practice (Article 10 of the National Civil and 

Commercial Code).

Finally, these are risks that occur almost all the time (likelihood = 5). The repeated occurrence of these risks, 

their applicability to the situation of various provinces and - to a greater or lesser extent - their application to 

the different stages of the procedure allow them to be classified as systemic risks.

WHAT TYPES OF RISKS ARE REPRESENTED BY THE THREE HIGHEST SCORES? 

There is no doubt that the fifteen risks chosen involve, to varying degrees, a general impact on society and on 

the functioning of the state at different levels. If any particular social group is to be identified, it is the com-
munities - indigenous and non-indigenous - located in the areas affected by mining projects that suffer 
the greatest impact.

In terms of scores, the two risks related to community consultation have a “significant” impact. The risks 

related to ESIA (which in Argentina is usually carried out together with community consultation) have a 

“significant” and “moderate” impact. And the risk related to the lack of sanctions for violations by mining 

companies has a “significant” impact.

In terms of the type of impact, there is no doubt that the environmental and social damage that communities 

and their lands can suffer is unmatched by the damage - lesser in magnitude and nature - that other groups 

and/or sectors with a stake in the activity can suffer. For example, it is undeniably serious if a company does 

not obtain a mining right as a result of corrupt practices by authorities and/or another company or person to 

whom the right is actually granted. But this cannot be compared to the much greater harm in cases where 

the right to participate or be consulted is violated, which may result in major negative environmental and 

social impacts - e.g. contamination of lands - seriously affecting quality of life, sacred cultural practices and 

basic human rights.
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CODE RISK WHAT OTHER RISKS AFFECT THE  
LIKELIHOOD AND/OR IMPACT

FC-N1 Participation of provincial state-owned enterprises CF17, PD12, PP3, PP-N1, ESIA-N1, CC-N1

FC-N2 State capture CF17, PD12, PP3, PP16, PP-N1, ESIA-N1,
CC-N1, CC2

CF17 Insufficient reporting All (analysed below, separate to this table)

CF18 Legal protection of whistleblowers CF17

PD3 Clarity of awards process steps CC-N1, CC2

PD12 Process Duration FC-N1, CF17, PD3, PP3, PP16

PD25 Mining Rights Transfers PP4, CC2

PP3 Disruption of the “First Come, First 
Served” System PP16

PP4 Unidentified Beneficial Owners PP-N1

PP16 Stockpiling mining rights without 
undertaking work PD12, PD25

PP-N1 Sanction of violations of the conditions of 
rights awarded All (analysed below, separate to this table)

ESIA-N1 Lack of adequate verification of EIRs PP-N1, CC-N1, CC2 

EIAS-N2 Lack of clarity in ESIA report criteria CF17, PP-N1, ESIA-N1, CC-N1

CC-N1 Adequate implementation of community 
consultation PD12, PP-N1, ESIA-N1, CC2

CC2 Manipulation of community agreements CF17, PD12, PP-N1, ESIA-N1, CC-N1

WHICH CORRUPTION RISKS IN TURN IMPACT OTHERS? 

Throughout the analysis of each risk, details have been given on which other risks it could impact (which 

does not necessarily imply that cases have been identified which attest such an association). The following is 

a summary of the main connections drawn both from the initial risk assessment and from an overall analy-

sis carried out at this stage of comprehensive interpretation of the results. This is an analysis that includes 

factual findings but at the same time considers hypothetical cases that might occur; this, of course, greatly 

expands the number of possible connections between risks.

It should be clarified that, in several instances, the impact of two risks on one another is mutual. For example, 

a generalised failure to respect timeframes (PD12) increases the probability that a state enterprise (CF-N1) 

does not respect the timeframes set by law to exercise the rights assigned to it; at the same time, the state 

enterprise’s failure to respect these timeframes increases the number of cases in which procedural timefra-

mes are manipulated, increasing the probability of the occurrence of risk PD12.
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WHAT VULNERABILITIES AND RISKS UNDERLIE ALL - OR ALMOST ALL - OF THE 
CHOSEN RISKS? 
Overall analysis of the fifteen risks identified two major issues that cut across all or almost all of the risks. 

These issues are reflected in two specific cases: the risk related to sanctions against those who violate their 

licence conditions (PP-N1) and the risk related to under-reporting (CF17) and in certain vulnerabilities.

The first is broadly related to existing impunity, mainly the absence of sanctions for those who violate their 

licence conditions (PP-N1) and insufficient reporting of corrupt practices (CF17), which in turn feeds back 

into the absence of sanctions. An absence of effective corruption prevention and sanctioning policies and the 

presence of various interlinked illicit practices - not only in the mining sector but in general terms - increases 

the likelihood of occurrence of virtually all other risks - especially those whose central vulnerabilities point 

to issues of practice and context, not so much process design. This is because those who engage in illicit 

practices know how the system works and are therefore confident that they are unlikely to be sanctioned.

The second issue, linked to the previous one, is the difficulty of exercising social oversight over the practices 

of the authorities and the private sector. This can occur both because of legal and practical limitations on 

access to public information and because of insufficient accountability on the part of national and provincial 

governments. Lack of timely access to relevant and complete information hampers the capacity for social 

oversight, creating conditions that increase the likelihood of corrupt practices and fostering impunity. Citizen 

oversight can also be reduced by the conditions that affect communities and civil society organisations, such 

as the lack of material, human and technological resources, among others.

WHAT RISKS AFFECT THE WHOLE PROCEDURE OF AWARDING MINING RIGHTS?

A number of risks can be identified throughout the various stages or phases of the process of awarding mi-

ning rights. However, at this point, one risk stands out above the rest, in the sense that it has been mentioned 

repeatedly and consistently by all the sources interviewed, with different examples: non-compliance with 
timeframes (PD12). This applies to applications for both exploration permits and exploitation concessions, 

as well as to the ESIA and CC processes. In this way, countless occasions arise in which everyday practice 

distorts a legal design that may or may not be adequate.
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ARE THE CHOSEN RISKS CONNECTED TO THE ROLE OF PROVINCIAL OR NATIONAL 
GOVERNMENTS?
As noted above, the awarding of mining rights involves process, practice and contextual factors that are 
linked to both the national and provincial states. As a result, there are both common issues and substantial 
differences in different jurisdictions.

However, considering that the central vulnerabilities of the highest scoring risks are mainly linked to practice 
and context (rather than to the legal design of the process), it is possible to think that these vulnerabilities 
are more linked to the provincial states than to the national state, whose main - though not exclusive - role 
is the overall design of the process.

However, two exceptions stand out in particular. The first has to do with “coffee miners” (PP16), since the 
national Mining Code legislation generates certain conditions of possibility for the development of this spe-
culative practice. The second exception is related to adequate community consultation (CC-N1), mainly in 
the case of indigenous communities, given that ILO Convention 169 has not been ratified at the national level, 
which has given rise to divergent regulations in the different provinces on how this process should be carried 
out.

WHAT CONTEXTUAL FACTORS INFLUENCE THE RISK PROFILE?

Following the MACRA tool’s analysis criteria on this point[126], it is worth investigating what influence the 

sub-national jurisdiction and the type or size of the company may have on the risk profile.

With regard to the former, a central point raised by the various sources consulted is the system of dis-
tribution of mining income in Argentina between the national state and the provinces. As indicated, the 

National Mining Investment Law (Law Nº 24.196/93) established a maximum ceiling on the royalties that 

the provinces can charge on the activity of companies in the sector. The low revenues received by provincial 

governments have led them to develop alternative ways of generating resources, for example, through the 

creation of provincial state-owned companies that are given preference to exercise mining rights over vacant 

or expired areas. Considering the structurally weak economic situation of many provinces, it is possible to 

envisage future scenarios of increased momentum for mining activity accompanied by a relaxation of con-

trols and, possibly, a consequent increase in environmental and social damage. A similar situation applies 

to the national government: the promotion of mining activity must be analysed in the context of a complex 

economic and social situation.

In terms of the type of company, the considerable presence of large corporations - both multinational and 

national - is a contextual factor that can also influence the level and impact of risks. This points to an asym-

metry between de facto powers and communities, which can influence the existence of risks CF17, CF-N2, 

PP-N1, ESIA-N1, CC-N1.

126 | MACRA (2017:64).
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THE FOLLOWING IS A SUMMARY OF THE INFORMATION USED TO DETERMINE WHICH ARE 
THE PRIORITY RISKS TO PREVENT OR MANAGE. THIS HAS BEEN DONE ON THE BASIS OF THE 
PRIORITISATION METHOD ESTABLISHED BY THE MACRA TOOL, COMBINING THE URGENCY OF 
THE RISK, THE IMPACT ACHIEVABLE IF THE RISK IS ADDRESSED, AND THE FEASIBILITY OF 
ADDRESSING THE RISK[127].

The categories used to address each of these three criteria are also drawn from MACRA. 

Urgency is determined on the basis of the risk score, its colour category and contextual analysis. Impact 
is analysed on the basis of the latter two criteria.

The feasibility analysis was constructed on the basis of various elements. The first of these consisted of 
meetings with key informants (interviews) that took place throughout the research. In these meetings, on 
the one hand, sources were consulted on what issues they considered to be priorities to be addressed, 
what specific reforms they believed were necessary, and what resources were available or would be 
necessary to undertake these reforms - in addition to what activities were already being developed to 
try to achieve certain transformations. The second element consisted of a validation process with key 
informants in group settings, focusing on the results of the research and risk analysis. In addition to the 
aforementioned criteria, a scoring exercise was added to the analysed issues (for all risks) on the basis 
of the overall feasibility of addressing them.

127 | MACRA (2017:59).
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Lack of clarity of steps 14

Irregularities in community consultation 10

Process duration 10

Disruption of the “first come, first served” system 8

Insufficient reporting of corruption/irregularities 4

Irregularities related to the ESIA 4

Unlawful acts linked to state enterprises 3

Lack of knowledge of the true holders of mining rights 2

“Café miners” 1

Impunity / insufficiency of sanctions 0

WHAT IS MOST FEASIBLE TO CHANGE/IMPROVE[128]?

128 | Responses from 20 private sector representatives.
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Points of commonality include the high scores for “lack 
of clarity of steps” (PD3), “process duration” (PD12) and 
“disruption of ‘first come, first served’” (PP3). As a point of 
divergence, the low score given to the issue of “insufficient 
reporting of corruption/irregularities” (CF17 and CF18) 
and the high score given to the issue of “irregularities in 
community consultation” (CC-N1 and CC2) can be noted.

The most relevant issues considered in the validation 
were: the protection of whistleblowers; access to infor-
mation, active transparency, open government and the 
proper functioning of public registries; and public ethics 
and incompatibilities in the exercise of public functions by 
authorities.

The prioritisation of risks involved a comprehensive anal-
ysis of all criteria provided by the MACRA tool. One crite-
rion that was given considerable importance was how 
feasible it is for a CSO to address the risk specifically. 
The focal points addressed in the four risks selected be-
low are also linked to others of the fifteen risks analysed, 
as will be discussed in the recommendations section. For 
this reason, the final section will address clusters of 
issues that impact on several of the risks analysed in 
this research in different ways, even though they are not 
included below.

The prioritised risks presented below are ordered on the 
basis of the MACRA risk list, not on the basis of urgency, 
impact or feasibility.
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CF18 and CF17[129]

RISKS: What is the risk that whistleblowers will not be legally protected?  
AND What is the risk that people with knowledge of corruption in the awards process  
will not make a report?

URGENCY

129 | Risks CF17 and CF18 will be presented together, as they are strongly linked.

 1.  IMPACT

Scores = 3 (moderate) and 4 (significant)

Although the impact score for risk CF18 is 3 (moderate), it is understood that both risks are closely linked and that CF18 has 

an impact on CF17, since insufficient legal protection may cause people who have information about corruption to refrain 

from reporting it in order to avoid prosecution and/or other types of reprisals. For this reason, it is understood that globally 

these are risks with a significant impact that fall with greater severity on groups that are more unprotected (specifically, 

community members and environmental activists and lower ranking employees in both the public and private sectors). This 

negatively affects the state’s chances of detecting corruption and intervening early; on the other hand, greater impunity 

means fewer disincentives for those who engage in such acts.

CONTEXT: The protection of corruption whistleblowers (and the consequent increase in whistleblowing) is an issue that is 

currently in the public debate. Currently, there is no comprehensive national legislation for the protection of whistleblow-

ers and witnesses in corruption cases, apart from the National Agency for the Protection of Witnesses and Defendants 

Programme. This programme was created for the protection of witnesses and defendants in certain crimes under federal 

jurisdiction - drug trafficking, kidnapping for ransom and terrorism, crimes against humanity committed in the period 

1976/1983, human trafficking -; although in practice it can be applied to whistleblowers in corruption cases, this is done on 

an exceptional basis and is at the discretion of the courts.

 2.  FEASIBILITY

Stakeholders: Since corruption reports can come from a wide range of people, this is an issue of interest to all stakeholders. 

Both business persons and community members have an interest in the creation of mechanisms to enable them to safely 

report cases of corruption, as well as public employees and even authorities. In addition to this, Poder Ciudadano has 

already coordinated with the heads of prosecutorial units specialised in corruption cases to jointly advance with whistle-

blower protection measures, and the Public Prosecutor’s Office has also expressed interest in advancing on this issue.

RISK LIKELIHOOD 
(1 to 5)

IMPACT 
(1 to 5)

RESULT RISK LEVEL

CF18 5 4 20

CF17 3 4 12

RISK LEVEL Very Low Low Moderate High Very High
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COST: Poder Ciudadano already maintains a line of work on this issue, which guarantees that the organisation’s human 

and financial resources will be dedicated to it. There are also certain measures that involve a very low economic cost and 

that can have a significant impact on increasing the number of complaints. One example is the establishment of secure 

anonymous reporting channels in all agencies involved, across different sectors; this can be done quickly and with little 

investment of resources, and lead to an increase in the number of reports received, as anonymity creates greater incentives 

for those with information to come forward.

TIME REQUIRED: These issues can be addressed through various types of measures. Some involve the application of re-

sources over a considerable period of time (e.g. whistleblower protection throughout the duration of criminal proceedings). 

Others, however, may require little time for initial implementation and for concrete results to begin to be seen (e.g. the 

anonymous reporting system mentioned above; or certain types of spaces and mechanisms for counselling potential whis-

tleblowers). 

It is true that in general terms, many of the measures aimed at increasing reporting may involve considerably less cost 

and implementation time than measures to strengthen the legal protection of whistleblowers, as the latter implies more 

structural reforms of the system. However, this does not preclude that both issues can be worked on simultaneously and 

jointly, given their interrelation, combining short and long term measures.

 3.  PRIORITY

This risk is a priority for action, as it involves issues that are currently on the public agenda, with a high level of risk. Working 

on this risk would entail adopting measures that are beneficial for all parties involved, through low-cost actions that in the 

short term would make it possible to influence certain factors to prevent the occurrence of the risk (although other, more 

in-depth, more costly and long-term measures may also be required). Strengthening the whistleblower protection system 

and increasing the number of complaints received would also help to reduce existing levels of impunity, with a positive 

impact on management of risk PP-N1.
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RISK LIKELIHOOD 
(1 to 5)

IMPACT 
(1 to 5)

RESULT RISK LEVEL

PD3 3 3 9

PD3

RISK: What is the risk that the steps of an awards process will not be clear or publicly available?

URGENCY

 1.  IMPACT

Score = 3 (moderate)

CONTEXT: In recent years, both in Argentina and globally, there has been an advance in “open government” policies, which - to a 
greater or lesser extent - have been adopted by national and provincial governments. One example has been the enactment of 
laws on access to public information. In this sense, anything that involves clarifying the development of the process of awarding 
mining rights and making information available to the public will be part of an open government agenda that goes far beyond 
the mining sector, and there are already a large number of good practices that can be replicated in the mining sector.

 2.  FEASIBILITY

Stakeholders: Throughout the interviews, both the private and public sectors expressed interest in modifying certain reg-
ulatory provisions that are not entirely clear or are outdated. In mid-2019, the first working group between the national 
government and the provinces was held to review and modernise mining legislation. Furthermore, from the point of view of 
the communities, a clarification of the award process would strengthen their capacity for social oversight.

COST: Poder Ciudadano already maintains a line of work on transparency and open government, which guarantees that 
there will be human and financial resources dedicated to this issue. It should also be noted that in one of the validation work-
shops held with the private sector, it was stated that this risk is the most feasible to address. Some measures may involve 
minimal implementation costs, such as certain regulatory reforms or the modification of mining authorities’ websites to 
provide more and better systematised information. Some measures may be a bit more costly at the beginning, such as the 
implementation of a digital file system, although this would allow for a more efficient use of available human resources in 
the future. In terms of funding from international and multilateral organisations, institutional and regulatory modernisation 
issues are often areas where funding is available (for example, the Inter-American Development Bank indicates this on its 
website when discussing lending and technical cooperation in mining).

TIME REQUIRED: Some measures may require little working time (e.g. the preparation of draft regulatory reforms). Others, 
such as the implementation of digital files, may require more time, although it should be considered that other systems 
already exist that could be replicated.

 3.  PRIORITY

Although the level of risk is moderate (there are other high and very high risk levels), it is a problem on which it is highly feasible 
to generate a significant impact with certain specific changes that in many cases are of low complexity (especially in terms 
of regulatory reforms). Furthermore, the implementation of digital files could have a positive impact on the risk related to the 
length of the award process (PD12). For this reason, it was decided to include risk PD3 among the prioritised risks, in order to 
complement the others (which present a higher level of risk).

RISK LEVEL Very Low Low Moderate High Very High
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PD12

RISK: What is the risk that the duration and timing of each step of the awards process can be manipulated?

URGENCY

RISK LIKELIHOOD 
(1 to 5)

IMPACT 
(1 to 5)

RESULT RISK LEVEL

PD12 5 4 20

 1.  IMPACT

Score = 4 (significant)

By taking a broad approach to the concept of “manipulation” of timeframes, a wide variety of situations have been addressed. 
This means that many cases involve breaches of duty in the exercise of public office that are not necessarily for personal 
financial or other gain. However, in some cases it is linked to corrupt practices and, in short, generalised non-compliance 
with timeframes creates conditions for the development of this type of wrongdoing.

CONTEXT: In most cases, the legislation provides for deadlines for each stage of the process. However, it was unanimous 
among the parties interviewed that in the vast majority of cases in practice, legal timeframes are not respected. This 
phenomenon was associated with problems in the country related to cultural, political, technological and other factors, and 
is not unique to the mining sector, being repeated in a multitude of legal environments.

Due compliance with procedural timeframes is linked to issues such as the modernisation of the Cadastre and the im-
plementation of digital case files (among many others), which are part of the line of policies related to open government, 

transparency and modernisation explained above.

 1.  FEASIBILITY

STAKEHOLDERS: The reduction of procedural timeframes is an issue of interest to both the private and public sectors. 

For the private sector, the aim is that they should not have to wait years to obtain mining rights, which according to the 

legislation should be granted more quickly. For the public sector, greater speed would allow for a reduction in workload 

(as procedures would not accumulate for years); at the same time, it would allow the sector to become more dynamic and 

promote the development of the mining industry. In turn, reducing process timeframes is associated with certain measures 

such as the modernisation and digitisation of the Mining Cadastres, which is of interest and use to all parties involved (as 

will be explained below for risk PP3).

COST: Some measures relate more strongly to the management of other risks, such as the implementation of the unified, 
digital and modernised Cadastre and a digital case management system. For this reason, these measures are analysed 
when explaining why risks PD3 and PP3 were prioritised.

Furthermore, while increasing the number of staff in the mining authorities would be a key measure, we know that this is 
beyond the scope of action of a CSO. In addition, provincial states claim that they often do not have sufficient resources for 
such measures, nor are they funded by international or multilateral agencies.

For these reasons, we believe that two broad types of measures can be envisaged. On the one hand, measures aimed at 
accurately identifying procedural delays and their causes, and making it possible to draw up short-, medium- and long-term 
action plans. This can be done through multi-stakeholder working groups to detect bottlenecks in the processes, design de-
congestion mechanisms to alleviate the flow of cases pending resolution, and draw up proposals to reduce delays in future 

RISK LEVEL Very Low Low Moderate High Very High



88         Corruption Risks in Mining Concessions

03 Prioritisation of 
Risks for Action

cases. This type of dialogue entails a low cost, since the main expense involves guaranteeing the mobility and available time 
of the parties involved.

On the other hand, measures can also be devised to reduce the impact in cases where non-compliance with timeframes is 
linked to more serious practices. In this sense, three main measures can be considered. The first, related to checking the 
status of the area of a request when it is submitted, refers to what has been developed under risk PP3.

The second, associated with the discretionary powers of the authorities, which sometimes result in “extra” requirements for 
mining projects in the framework of ESIAs (and which last for years), can be complemented by public information on insti-
tutional websites related to the data, requirements and so forth that are part of this stage. Disaggregation and publication 
of information linked to the ESIA would make the whole procedure more transparent and reduce the chances of corrupt 
practices by creating more public disclosure and scrutiny of information. This is information that already exists, so it would 
only need to be systematised and published in an accessible and understandable way.

Finally, with respect to cases/processes involving provincial companies as holders of mining rights, along the same lines as 
the previous point, the authorities can create platforms or adapt spaces on their institutional websites to publish in greater 
detail all the conditions, tenders, timeframes and other information related to the status of the steps for awarding rights to 
all companies, with special emphasis on state-owned companies. Disaggregated information on these cases would make 
it possible to observe at a glance unjustified differences in the cases in which state companies are involved (for example, 
permits that are managed with apparently agility relative to other cases). 

TIME REQUIRED: For the different measures presented, both to reduce the probability of occurrence of the risk and its im-
pact, the time required for implementation can be significantly reduced. This is because the information is already produced: 
in some cases, it is a matter of tracking, systematising and publishing it to provide detailed evidence of the implementation 
of procedures; in other cases, the information will be provided by those who participate, based on their expertise, in the 
corresponding dialogue roundtables. With regard to reform of the Cadastre and digital case file, we refer to what is explained 

under risks PD3 and PP3.

 3.  PRIORITY

There are several reasons why this risk is a priority for action. On the one hand, it involves a significant impact and a very 
high level of risk. Also, the cost of the proposed measures is low and the time required to implement them is relatively quick. 
Furthermore, we believe that reducing the time required for each step of the process, and thus the process as a whole, is of 
central interest to both the private and public sectors, which would ensure their willingness and participation.

Moreover, given that it is a widespread risk at the sub-national level, it facilitates addressing a systemic risk with significant 
impacts across the country. In turn, addressing it has a positive impact on the management of other current risks (e.g. 
ESIA-N2) and the prevention of future risks, as widespread non-compliance with the timeframes provided by law creates 
the conditions for the proliferation of various illicit practices.
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RISK LIKELIHOOD 
(1 to 5)

IMPACT 
(1 to 5)

RESULT RISK LEVEL

PP3 2 4 8

PP3

RISK: If a“first come, first served” system is in place, what is the risk that the first applicant will not be awarded 
the licence or permit?

URGENCY

 1.  IMPACT

Score = 4 (significant)

CONTEXT: The development of a Cadastre system that allows online submission of applications is strongly linked to “open 

government “ policies, already mentioned in relation to risk PD3. Multilateral organisations are likely to be interested in funding 

this type of measure involving technological innovation with tangible and short-term results. Furthermore, a context of increas-

ing control over different forms of corruption is also favourable, as strengthening the mining cadastres could allow for better 

prevention and greater control over these practices (including nepotism, incompatibilities in the exercise of public functions 

camouflaged through front men and women, and state capture).

 2.  FEASIBILITY

STAKEHOLDERS: The strengthening and modernisation of mining cadastres is of central interest to the private sector (both 

nationally and internationally), and they would undoubtedly support measures in this direction, as they have already stated 

in the relevant meetings. Civil society should also see this as a positive development, insofar as it implies the reduction of 

potential pockets of corruption. Finally, for the authorities, it would mean a reduction in workload, as they would no longer have 

to deal with the amount of paper-based procedures they currently face. At the National Government level, a Unified Mining 

Cadastre has already been set up within the Argentinean Mining Information Centre.

COST: Poder Ciudadano already maintains a line of work on active transparency and open government, linked to the function-
ing of public registries, which guarantees that there will be human and economic resources dedicated to this issue. It is also 
part of a line of work on strengthening citizen participation, as more modern mining cadastre systems could allow for better 
social oversight, with easily accessible and systematised information. It is also worth mentioning that in one of the validation 
workshops held with the private sector, it was stated that in their opinion this risk is one of the most feasible to address. 

The reform of Cadastre systems may entail a considerable initial investment on the part of the governments; however, it should 
also be borne in mind that in the medium and long term it may allow for a much more efficient use of productive time in the insti-
tutions that currently manage the Cadastral Registers. Moreover, this is a type of measure that can be fully or partially financed by 
international or multilateral cooperation organisations.

TIME REQUIRED: The restructuring of Mining Cadastre systems may take some time as new digital engineering would be re-
quired to build or rebuild their information. Also, in the meantime, certain short-term measures could be adopted, possibly 
involving a lower expenditure of resources and allowing the problem of alteration of the order of arrival to be eliminated as soon 
as possible (even if they do not solve the rest of the problems of the Cadastre). For example, an update of the Cadastre could 
be implemented each time an application is submitted, complemented by a check on the availability of the area each time the 
application is submitted, giving some kind of (simple) certification to the applicant.

RISK LEVEL Very Low Low Moderate High Very High
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 3.  PRIORITY

Firstly, it implies a significant impact and a high level of risk. Furthermore, we understand that the improvement of the Ca-

dastre system is in the interest of all parties involved, and that it is feasible to obtain international funding for the necessary 

actions. In addition, it should be taken into account that there are already initiatives at the national level for the unification, 

updating and digitalisation of the provincial mining cadastres. Similarly, if the restructuring of the Cadastre is implemented in a 

way that not only facilitates the granting of mining rights but also provides more and better information for anyone consulting 

the Cadastre online, this could have a positive impact on other risks, as it would provide citizens and the private sector with a 

powerful oversight tool.

Issues to consider for future 
research
In the course of the research, some issues were identified 
that should be taken into account in the planning of future 
research in Argentina on the awarding of mining rights:

• MULTI-SECTORAL INITIATIVE. 

In order to reinforce this research and to ensure greater 
engagement of the different stakeholders in the sector, 
it would be important to approach the project as a mul-
ti-stakeholder initiative from the outset. The link between 
CSOs, communities, authorities and the private sector 
should not be limited to the stages of data collection 
and validation of the analysis, but should be consistent 
throughout all stages of the project, and incorporate certain 
transversal issues, such as issues related to vulnerable 
populations, gender perspectives, and others. Research 
and analysis carried out jointly along multi-stakeholder 
lines would generate a greater wealth of information and 
a more complete analysis, as opposed to a project con-
ducted exclusively by a CSO.

• FEDERALISM

The fact that Argentina is a federal country impacts on 
research in different ways, as mentioned throughout 
the report. Firstly, the collection of information must be 
planned taking into account the lack of centralisation of 
certain data, which are scattered in various provincial 
registers. On the other hand, considering that this analy-
sis has already delved into the situation in San Juan and 
Jujuy, future research could address other provinces, in 
order to contribute to mapping the situation in the differ-
ent jurisdictions and to a closer diagnosis of the process 
at the national level.

• LIAISON WITH PROVINCIAL OFFICIALS

Due to the dynamics prevailing in Argentina, addressing 
research at the federal level with headquarters in the city 

of Buenos Aires presents certain limitations. In order to 
strengthen the link with stakeholders at the provincial lev-
el and to achieve more fluid communication and a better 
predisposition and participation, it is essential to increase 
physical presence in the provinces. This applies primarily 
to the link with authorities and communities, who relate 
differently to researchers if they travel more regularly to 
the provinces rather than staying in Buenos Aires. In con-
trast, with many companies, a more fluid relationship can 
be developed from Buenos Aires. 

• CHANGING POLITICAL CONTEXT.

As mentioned above, Argentina is a country whose polit-
ical, social and economic context often undergoes abrupt 
changes that are difficult to foresee. In this sense, it would 
be important to avoid certain key stages of research 
coinciding with months during which national and pro-
vincial elections are taking place. Similarly, it should be 
noted that it is highly likely that certain facts included in 
the analysis will be out of date by the time the project is 
finalised and the research published. This also needs to 
be planned for when liaising with stakeholders with whom 
advocacy action is planned, especially when dealing with 
public officials who may leave office (as indeed happened 
during this project).

• DIFFERENCES TO PROCEDURES IN OTHER COUNTRIES.

Regulation of the awarding of mining rights in Argentina 
presents three substantial differences from other coun-
tries. The first is that the MACRA tool does not foresee the 
need to develop two different maps of the process (and 
therefore also of the practice) depending on whether an 
exploration permit or an exploitation concession is being 
awarded. The second is that the ESIA is a process in itself 
and necessary for the awarding of mining rights; and, de-
pending on each province, it is regulated differently. The 
third relates to the issue of federalism, which has already 
been explained: the more provinces are covered, the more 
maps of the process and practice will have to be drawn up.
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CONCLUSIONS AND RECOMMENDATIONS
As stated throughout this research, the risks evidenced not only have an impact on mining activity in par-
ticular, but also have a strong impact on the integrity of the institutions that, both directly and indirectly, 
are involved in the process of awarding mining rights. In this sense, the main recommendations will be 
presented below in light of the results obtained, with the understanding that many of them could have a 
positive impact on both the prevention of corruption and the strengthening of the public integrity system at 
the national and subnational levels.

Beyond this, Poder Ciudadano believes that further research is 
needed in the future on certain issues that have not been included 
in the scope of this project (or have been included only tangen-
tially). 

Among these, the following can be highlighted, relating in different ways to various corruption 
risks and the strengthening of the public integrity system:

• The environmental and social impact - current and future - of certain practices related to mining 
development, in terms of the type of mineral extracted, the methods of extraction and the displace-
ment of the extractive frontier over certain territories.

• State revenue collection problems in relation to tax revenues generated by Mining.

• The beneficial owners of mining rights in the various provinces.

• The models for control and sanctioning of infringements and illegal practices and the role of the 
judiciary, mining authorities and other regulatory and supervisory bodies.

• The relationship between gender inequality, corruption and mining.

RECOMMENDATIONS RELATED 
TO ALLEGATIONS OF CORRUPT 
PRACTICES (CF17 AND CF18)

• Whistleblower protection regulations and program-
me(s).

 - Reform the “National Programme for the Protection 
of Witnesses and Defendants” to include corruption 
cases (including those in the mining sector) and their 
specificities, differentiating between witnesses and 
participants.

 - Establish specific regulations for whistleblowers 
that include all the necessary guarantees and protec-
tion measures for the professional and personal life 
and physical wellbeing of individuals.

• Mechanisms and channels for complaints, whistle-
blower protection and counselling.

 - Establish channels for the receipt of anonymous 
complaints (not just with identity confidentiality) by 
national and provincial mining authorities, judicial and 
non-judicial control and oversight bodies, companies 
and chambers of commerce.



92         Corruption Risks in Mining Concessions

03 Prioritisation of 
Risks for Action

 - Create Transparency Units within the Ministries or 
Secretariats of the national and provincial govern-
ments linked to the extractive industries. In order for 
these units to be truly independent, they should have 
functional independence, reporting to an autonomous 
public ethics law enforcement agency.

 - Design mechanisms and/or spaces for training, ad-
vice and support in the event of corruption reports, in 
the public and private sectors, civil society and trade 
unions.

RECOMMENDATIONS RELATED TO 
THE CLARITY OF THE STEPS OF 
THE AWARD PROCESS (PD3)

• Modification of national regulations.

 - Strengthen spaces for discussion in order to reach 
consensus on the necessary modifications to the 
regulations applicable to the whole country (Mining 
Code, Federal Mining Agreement, among others). To 
this end, it is recommended that working groups be set 
up at two levels: on the one hand, bringing together 
the provincial and national governments. On the other 
hand, at the level of each province, bringing together 
representatives from different sectors to discuss the 
modifications considered necessary.

 - Modify the Mining Code to update its regulations in 
line with the particularities of contemporary mining 
and adopt a clearer wording, based on the work of 
the cross-sector discussion forums mentioned in the 
previous recommendation.

• Modification of provincial regulations.

 - Issuing resolutions and other administrative acts 
by mining authorities to specify all procedural issues 
that the Mining Code regulates in a confusing and/
or contradictory manner (e.g. the exact timing of sub-
mission of the Environmental Impact Report). Points 
to work on could emerge from provincial-level discus-
sion spaces that bring together the various sectors.

• Information on the implementation of the procedure 
and authorities involved.

 - Promote the adherence of all Argentine provinces 
to the Extractive Industries Transparency Initiative 
(EITI), to which the national government has sub-
scribed alone. This will create an obligation for pro-
vincial states to submit a description of the licence 
transfer or award process, among other issues (EITI 
Requirement).

 - Include flowcharts on the websites of provincial 
mining authorities that show clearly and in a more 
accessible way how the procedure for awarding 
mining rights is carried out, which authorities are in-
volved and the roles of each. This would complement 
the collection of legislation currently presented on 
these websites.

 - In the event that a province uses different coor-
dinate systems to register applications for mining 
rights, it is recommended that this information be 
presented in a way that allows for simple comparison 
with the systems and Cadastres of other provinces, 
avoiding any confusion for potential applicants. This 
recommendation, together with the previous ones, 
should allow an applicant to apply for mining rights 
without the need to resort to local agents because 
they do not adequately understand the steps of the 
process or certain requirements.

RECOMMENDATIONS RELATED TO 
PROCESS DURATION (PD12)

 - Precise identification of the main existing points of 
delay.

 - Organise multi-stakeholder Working Groups at the 
provincial level, enabling:

a. Detection of the main points of delay in the pro-
cedure;

b. Analysis of the causes of each of these delays;

c. Design of decongestion mechanisms to alleviate 
the backlog of pending files;

d. Development of proposals for regulatory and 
administrative changes to reduce delays in future 
cases.

• Interaction between provincial state-owned compa-
nies and private companies.

- Create platforms and/or adapt the websites of min-
ing authorities to provide space for more detailed pub-
lication of all conditions, tenders, deadlines and other 
information related to the status of the award of mining 
rights when state-owned companies are involved.
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RECOMMENDATIONS RELATED TO 
DISRUPTION OF THE “FIRST COME, 
FIRST SERVED” PRINCIPLE (PP3)

• Integration of mining cadastres at national level.

 - Continue strengthening the online “Unified Mining 
Cadastre”, with the aim of including data from the 
Cadastres of all provinces, updated in real time, under 
the supervision of the competent national agency, in 
coordination with provincial authorities.

 - Strengthen the working spaces that link the national 
and provincial states, in order to:

a. Clarify provincial boundaries to address cases of 
overlapping mining rights in various provincial Ca-
dastres, adopting a unified approach to resolve them;

b. Design a regulatory framework for Cadastres at 
the federal level, developing a standardised format 
that allows for the proper integration of informa-
tion from each provincial registry and that in turn 
provides relevant information on all mining rights 
(applied for and granted).

• Strengthen mining cadastres at provincial level.

 - Strengthen provincial cadastres, in line with the 
progress towards a unified registry at national level, in 
order to achieve the following: 

a. All Cadastre information is digitised, with no reli-
ance on paper records;

b. Through the processing of information contained in 
existing files and information from future applications, 
the digital Cadastre is kept up-to-date in real time;

c. The digital Cadastre allows online consultation by 
any person;

d. The digital Cadastre allows applications for 
mining rights to be submitted online, with the “first 
come, first served” basis being automatically and 
immediately registered in the system.

 - Integrar a los Catastros provinciales información 
relevante para el sector minero contenida en otros 
registros (por ejemplo, recursos hídricos, presencia de 
comunidades indígenas, catastro urbano, información 
sobre bosques, áreas protegidas, entre otros).

130 | DNUPDI, Article 32, point 2.
131 | Marchegiani, Hellgren and Gómez (2019:43).

• Registration system of applications for mining rights.

 - Adopt a policy of continuous updating of Cadastres 
so that each time a new paper application is submitted, 
the competent authority can immediately verify the 
availability of the area and provide the applicant with 
a certification of its status, thus avoiding subsequent 
allegations of the existence of a previous application. 
This is to be done in the short term, while progress is 
made with the implementation of a Cadastre with the 
characteristics described above.

RECOMMENDATIONS LINKED TO 
COMMUNITY CONSULTATION (CC-N1 
AND CC2) AND ENVIRONMENTAL 
AND SOCIAL IMPACT ASSESSMENT 
(ESIA-N1 AND ESIA-N2)

• Regulations related to the right to free, prior and in-
formed consultation of indigenous communities.

 - Implement national and provincial regulations to 
ensure full respect for the FPIC standards contained in 
ILO Convention 169, the United Nations Declaration on 
the Rights of Indigenous Peoples and the jurisprudence 
of the Inter-American Court of Human Rights (IACHR). 
Among other issues:

a. It should be specified that it is a mandatory re-
quirement to “obtain [indigenous peoples’] free and 
informed consent prior to the approval of any project 
affecting their lands or territories and other resourc-
es, particularly in connection with the development, 
utilisation or exploitation of mineral, water or other 
resources”[130];

b. Guarantee “the participation of the State in a 
leading role in the FPIC process, actively participat-
ing in all steps of the process, including meetings 
between companies and communities. In addition, 
the inclusion of impartial third parties (Ombudsman’s 
Office, non-governmental organisations, universities, 
etc.) in the process should be considered, to act as 
intermediaries ensuring that power asymmetries are 
balanced”[131];

c. Until such time as these regulatory changes are 
made, apply existing community FPIC protocols, 
such as the one developed by the 33 communities 
of the Salinas Grandes and Laguna de Guayatayoc 
(Kachi-Yupi) watershed.
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• Regulations related to the right to citizen participation 
of non-indigenous communities.

 - Create regulations respectful of the minimum re-
quirements established in the General Environmental 
Law (Law Nº 25.675/02) in two ways::

a. Guarantee the right to citizen participation in 
the process of awarding exploration permits, as it 
is currently only contemplated for the awarding of 
exploitation concessions;

b. Establish a participatory process by holding public 
hearings where mining projects and their environ-
mental and social impacts can be discussed at length, 
rather than relying on a system of written comments 
only.

• Situation of indigenous and non-indigenous communities.

 - Advance in the preparation of updated censuses of 
the indigenous communities present in the provinces.

 - Strengthen and increase coordinated work spaces in 
which communities (indigenous and non-indigenous), 
legal representatives that assist and defend them, civil 
society organisations, the media, universities, trade un-
ions and other groups participate, in order to strengthen 
their organisation and community coordination. Within 
the framework of these spaces, develop plans to mon-
itor the information contained in the mining cadastres, 
analysing areas of exploration and exploitation, the ben-
eficial owners of these projects, the status of the pro-
cesses of awarding mining rights and the performance 
of public functions, among other issues.

 - Ensure “legal counsel and other professionals within 
government agencies to provide free support and ad-
vice to communities in understanding and exercising 
their rights”.[132]

 - Develop participatory processes during the design of 
public policies that may have environmental and social 
impacts (e.g. regulatory reforms), and publicise them 
widely, both at national and provincial level. 

 - Receive social demands related to environmental 
protection, respect for community territories, climate 
change, among others, at an early stage. Wide publicity 
of the information debated in these spaces would make 
it possible to show which demands are being met by 
the state and which are not, in a well-founded manner.

132 | Ibid.

• Issues related to the Environmental and Social Impact 
Assessment.

 - Amend the Mining Code to clearly establish the need 
for approval of the Environmental Impact Report in 
order to start any activities, including the exploitation 
stage.

 - Establish a standardised ESIA procedure applicable 
to the mining sector throughout the country, developed 
under the parameters of the General Environmental 
Law and other national and local environmental pro-
tection regulations, requiring - among other issues - 
that the assessment be strategic and cumulative.

 - Implement strategic and cumulative ESIAs in the 
short term and while progress is being made with the 
development of the above-mentioned regulations.

 - Continue to implement and strengthen Environmen-
tal Monitoring Committees in coordination and with 
the active participation of local communities by local 
governments and companies.

 - Develop more comprehensive monitoring policies at 
the provincial level for EIRs submitted by companies. 
Among other issues, this should involve more human, 
material and technological resources. Also, appropriate 
technology should be implemented so that provinces 
can know precisely the mineral wealth they possess.

 - Publish in an open data format information that al-
ready exists and is currently in the possession of the 
State, specifically related to EIRs (and their possible 
modification), interactions between companies and the 
state in the context of obtaining EIRs, interactions and 
agreements between companies and communities, 
and the awarding of EIRs and updates to them. To this 
end, it is recommended that principles of active trans-
parency be adopted, including financial transparency 
in relation to all financial transactions involving both 
the state and the private sector.



Corruption Risks in Mining Concessions         95

This research shows that structural situations linked to low levels of public integrity in our country 

have repercussions for the mining sector and its administrative processes. Unreasonable practices 

and discretionalities that distort the meaning and purpose of regulations are normalised by public 

officials; parastatal and informal systems for the reduction of bureaucracy; severe issues that arise 

due to lack of regulations or the lack of clarity with which they are drafted. These facts generate a 

breeding ground for the various forms of structural corruption to emerge, making it more complex 

to resolve, or at least minimise, its existence by modifying isolated rules or processes.

The mining concession process is caught up in the same situation as many other sectors in Argen-

tina: lack of adequate mechanisms for the prevention of corruption, as well as insufficient mecha-

nisms for sanctioning those responsible and for the restitution of public funds misappropriated as 

the proceeds of such crimes.

This is why the sometimes repetitive message that “fighting corruption requires the commitment of 

the whole of society” is not considered abstract. This work shows not only the corruption risks that 

arise within the formal and practical process of obtaining mining rights, but also provides a ‘snap-

shot’ of how the relationships between the different sectors are established, and the weaknesses 

of the state in the proper management of public resources. For Poder Ciudadano, these investiga-

tions - beyond the controversies and objections they may generate - are an excellent opportunity to 

promote reforms that, although partial, contribute to providing society as a whole with the tools to 

achieve true sustainable development, with equity, justice and integrity.
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ADAPTATION OF METHODOLOGY

This research follows the method contained in the MACRA 2017 tool. The MACRA tool builds on Transpar-
ency International’s experience in corruption risk assessment in other areas, such as national integrity 
systems and other extractive industry sector tools, indices and resources. The MACRA tool was devel-
oped by Transparency International in collaboration with experts from multilateral institutions, interna-
tional non-governmental organisations and private sector bodies to provide a standardised and robust 
methodology for identifying and assessing corruption risks in all countries participating in the project.

Consistent with that methodology, this research followed a series of steps to:

• Consistent with that methodology, this research followed a series of steps to:

• Define which mining rights award processes would be included in the scope of the risk assessment;

• Develop a map or flow chart of the selected processes and collect information on the practice of 
these processes;

• Analyse the context that influences the design and practice of such processes;

• Identify vulnerabilities in the design, practice and context of the awarding process, and the resulting 
corruption risks (with reference to the 80 common corruption risks identified in the MACRA tool).

• Systematically assess each risk by analysing evidence of the likelihood of occurrence and potential 
impact;

• Validate risk assessments with stakeholders (interested parties) from different sectors;

• Prioritise corruption risks for action.

Appendix
Methodology
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For its implementation, some minor adjustments were 
made to the methodology contained in the MACRA tool, in 
order to enhance the analysis of the information collected.

• RISK SELECTION

The MACRA tool indicates that “it is reasonable to assess 
around 20 risks”[133]. Initially, 20 risks were identified to 
work on. Several of these risks are highly interlinked, 
making many facts relevant to more than one risk. Also, in 
some cases, it was considered that there was insufficient 
evidence for the analysis of some risks. For this reason, at 
TI Australia’s suggestion, some risks were regrouped and 
others were dropped, bringing the total to 15.

• LIKELIHOOD AND IMPACT OF EACH RISK

It was decided to extend the format suggested in the 
MACRA tool. As can be seen in the examples presented 
there[134], the “data supporting the likelihood assessed” and 
those supporting the impact assessed are summarised 
on one page. While we understand that this is simpler for 
the reader, it was felt that the only way to summarise the 
analysis in this way is to present solely the conclusions, 
which are derived from analysis spreadsheets that are 
significantly longer than the models contained in the MA-
CRA tool. 

METHODOLOGICAL STRATEGY

The MACRA tool recommends the implementation of a 
mixed method for data collection[135], based on which 
strategies were defined for the selection, collection, pro-
cessing and analysis of information from both secondary 
and primary sources, with the consequent design of 
collection mechanisms, processing matrices, analysis 
strategies and triangulation of information - in this case, 
between key informants[136].

133 | MACRA (2017:45).
134 | MACRA (2017:105).
135 | “a range of methods and sources that are appropriate to your context, including desk reviews examining legislation and journal and news articles, key informant 
interviews and focus groups”. Cf. MACRA (2017:12).
136 | The selection of key informant interviews is based on their ability to: (i) provide information on the characteristics and dynamics of the situation under investigation 
that are not available to other positions within the field of study; (ii) contextualise the quantitative information available with the knowledge and experience of those in 
strategic positions in the sectors to which they belong; iii) guide the research team in the development of new working hypotheses on the situation under investigation in 
order to deepen initial assessments; iv) anticipate trends in the situation under investigation that will allow the research team not only to understand the current situation 
but also its future dynamics from the perspective of decision-makers and, therefore, to generate recommendations based on the reality of the situation itself.

DATA COLLECTION AND ANALYSIS

• SECONDARY SOURCES OF INFORMATION

For the first phase of information gathering, based on sec-
ondary documentary sources, the bases and levels of cat-
egorisation of the sources to be investigated were defined 
in terms of their solidity in order to contribute objective 
data to the analytical axes that structure the information. 
In this way, the construction of the body of sources was 
structured as follows:

 - Regulation

a. National Constitution, with special emphasis on its 
connection with the International Treaties that have 
had constitutional status in Argentina since 1994.

b. National laws and their regulatory frameworks; 
Decrees and regulations.

c. Provincial laws and their regulatory frameworks; 
Decrees and regulations.

 - National and provincial public information (gener-
ated by governments as responses to requests for 
access to public information, administrative reports, 
reports from oversight bodies, submissions from state 
agencies, etc.).

 - Scientific and academic reports.

 - Reports from international organisations.

 - International, regional, national and provincial juris-
prudence.

 - Reports and publications from civil society organisa-
tions with a background in the field of analysis.

 - Reports from the associated private sector (compa-
nies, chambers of commerce, etc.).

 - Journalistic articles from nationally and provincially 
recognised media outlets with a high profile on the 
public agenda.
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Processing of the information resulting from this corpus 
was organised using the following classification criteria: 
validity/currency, contribution to a formal understanding 
of the processes analysed, contribution to an understand-
ing of the implementation of regulations in practice, and 
visibility of explicit or implicit corruption risks in the areas 
suggested for analysis by the MACRA tool. Information was 
entered into processing matrices for each thematic area 
analysed, in order to later consolidate the analysis based 
on the logical connection of the information gathered.

• PRIMARY SOURCES OF INFORMATION

The design of the strategy for working with primary sourc-
es of information - key actors in the sector - focused on 
the following areas:

 - Selection of sources: for this purpose, it was decided 
to employ the key informant method and an intentional 
sampling of stakeholders who could contribute, from 
their experiences and positions in the field in question, 
different perspectives on the processes addressed. 
National and provincial authorities with competence 
in the mining concession process, representatives 
of the private sector and civil society, leaders and 
representatives of communities with links to mining 
developments, and their legal representatives, among 
others, were selected.

 - Design of collection mechanisms: in order to obtain 
information, we opted for the use of semi-structured 
interviews with a thematic guide, which would allow 
us to address the thematic axes that structure the 
analysis, as well as to collect the differentiated as-
sessments and points of view that could make issues 
more complex and open up new lines of analysis. In all 
cases, interviews/meetings were planned in which the 
identity of key informants was kept confidential[137], as 
well as the use of the Chatham House rule in the case 
of group interviews and validation workshops[138].

137 | MACRA (2017:12). 
138 | Participants have the right to use information they receive, but they may not reveal the identity of the speaker nor any other participant.

 - Analytical strategy for the information collected: 
interviews were analysed using content analysis tech-
niques based on the coding of emerging categories of 
topic/theme, from each of the axes proposed by the 
methodology. The results of the coding were ordered 
within each of the axes, with their ranking as valid an-
alytical keys resulting from the contributions of the key 
informants, weighted according to their significance 
(i.e., frequency of appearance as an interpretative key 
to the phenomenon in question). This strategy leads to 
theoretical saturation of the analysed axes, which is 
reached once the contributions do not add new infor-
mation to the topic in question.

• TRIANGULATION OF INFORMATION

The mixed approach suggested by the MACRA tool requires 
the use of a double triangulation strategy to determine the 
results. Firstly, a data triangulation, then a multi-actor tri-
angulation (validation) strategy. In both cases, as a general 
method, the concomitant comparison method was applied 
to adjust the output of results. The results of the analysis 
of secondary sources were supplemented, expanded and 
adjusted with information from secondary sources. In the 
process of triangulation of stakeholders, the results were 
presented, their interpretations of the accounts were col-
lected and the categories were expanded in order to better 
support the weighing of the facts and risks described.
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Primary information gathering took place between April and December 2019, including the process of validating the 
results. The definitive sample from which the information was gathered was composed as follows.

SECTOR SUBSECTOR WOMEN MEN TOTAL

Authorities National x x 3

Provincial x x 7

Sector chambers of commerce - x x 4

International Cooperation Organisations 
and others

- x x 3

Civil society and academia - x x 7

Private sector Legal Practices x x 9

Businesses x x 22

Communities Members x x 3

Legal 
representatives x x 3

Sindicatos - x x 4

TOTAL STAKEHOLDERS - 24 41 65

Source: Prepared by the authors

RISK ASSESSMENT AND SCORING

The MACRA tool indicates that when the methodology is 
applied to countries with a decentralised mining regu-
latory system (as in the case of Argentina), analysis of 
the process, practice and context must be undertaken at 
the national as well as provincial level, though it does not 
specify how to implement risk scoring[139].

The research undertaken revealed that the awarding of 
mining rights involves factors related to process, practice 
and context involving both the national and provincial 
governments. This means that in the various jurisdictions 
there are common problems as well as substantial differ-
ences, so that it would not be possible to give a score to 
a particular province, since issues related to the different 

139 | MACRA (2017:17).

levels of state organization will always be articulated in 
the analysis. Likewise, corruption risks could not be as-
sessed by analyzing only factors specific to the national 
government.

As a result, the applied methodology allows us to pres-
ent only an analysis of the state of affairs at the national 
level and does not yield values for the subnational level 
in particular. The selection and survey of two provinces in 
particular was focused on deepening the analysis of the 
factors relevant to those jurisdictions that would highlight 
the evidence in order to contribute to an analysis encom-
passing Argentina as a whole. These two provinces are not 
“test cases” for the situation of other sub-national regions. 
For this reason, the scores apply to the Argentine State 
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at all levels and should not be understood as scores for 
San Juan or Jujuy specifically. The provincial information 
collected served as an adjustment factor for the national 
score: for those risks for which it was observed that the 
situation differs significantly in San Juan and Jujuy, it 
was decided to set the score based on the most severe 
situation (i.e., the one that indicates the highest risk). Con-
sidering that the objective of the program is “to improve 
transparency and accountability in the awarding of licens-
es, permits and contracts in the mining sector”[140], it is 
understood that in a federal country that presents diverse 
situations in each jurisdiction, the only way to achieve that 
objective is to take as a baseline the scenario that reflects 
the greatest weaknesses.

VALIDATION OF RESULTS

For the validation of results, as mentioned above, two 
types of triangulation were applied: data and multifacto-
rial.

For the first strategy, after the collection of information 
resulting from the analysis of documentary sources and 
interviews, new contacts were made with key informants 
to refine the description of the processes, their vulnera-
bilities and risks. For this purpose, face-to-face meetings, 
telephone or video call sessions were held.

The validation process was carried out via two face-to-
face events:

• Two group meetings in workshop format, with the par-
ticipation of representatives of mining companies and 
law firms. These two validation sessions were supported 
logistically by the Canadian Embassy, the Argentine Busi-
ness Council for Sustainable Development (CEADS) and 
the Argentine-Canadian Chamber of Commerce.

• Two visits - one to each province analyzed - to present 
results to those who had been part of the information sur-
vey and to obtain comments and suggestions to validate 
the analyses developed.

140 | MACRA (2017:6).

LIMITATIONS OF ANALYSIS

Regarding the limitations of the analysis, firstly, there 
are obstacles related to the availability and accessibili-
ty of information, both official and from key informants. 
In the latter case, the fact that 2019 -the year in which 
this research was carried out- was an electoral year at 
both national and provincial level and whose results led 
to changes of political party both in the Executive Pow-
ers and in the composition of the Legislatures was of no 
minor impact. Although this situation limited access to au-
thorities and their availability to take part in the interview 
and validation processes, as the object of the study is the 
functioning of the system, care was taken to ensure that 
the electoral context did not have an impact on the validity 
of the results.

Secondly, and as a result of the federal nature of the sys-
tem, although this study probes the main problems at the 
national level, in order to fully understand the practical 
implementation of the system, it is necessary to have 
information from all Argentinian provinces with mining 
projects. In this sense, although the data has been validat-
ed by stakeholders who have knowledge of the dynamics 
of the phase under analysis throughout the country, the 
sensitivity of the tool for the detection of risks and vul-
nerabilities would be greater with information from all 23 
jurisdictions. In this sense, the results are descriptive at 
the national level and exploratory at the provincial level.
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